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Elina Pirjatanniemi

Victims of Trafficking in the Migration Discourse — A
Conceptualization of Particular Vulnerability

1. Introduction
According to the United Nations Refugee Agency (hereinafter UNHCR), the number of refugees,
asylum-seekers, and internally displaced persons amounted to 65.6 million persons by the end of
the year 2016.1 The largest share of the forcibly displaced is hosted by sub-Saharan Africa (30%),
followed closely by the Middle East and North Africa (26%). Europe hosted 17%, the Americas
16%, while Asia and Pacific host 11% of the displaced by the end of 2016.2
In 2015, Europe faced a significant rise in irregular migrants.3 This increase, also called European
migration crisis, has had serious political consequences throughout Europe. In the light of the
figures presented above, Europe is nonetheless not the only region affected by the global migration
crisis. By the same token, it is evident that Europe, and particularly the European Union (hereinafter
EU), faces significant challenges in this regard. The human tragedy taking place in the
Mediterranean, and the structural shortcomings of the Common European Asylum System
(hereinafter CEAS), have put the EU to test, both morally, politically and legally. Unfortunately,
there is no consensus at sight as regards the response to the crisis, except for the fact that most
Europeans seem to think that the current system does not work. Political conclusions of the

1

UNHCR ‘Global Trends, Forced Displacement in 2016’, www.unhcr.org/globaltrends2016/ accessed 6 February
2018.
2
See <www.unhcr.org/figures-at-a-glance.html> accessed 6 February 2018.
3
In the context of migration and asylum, the use of terminology plays an important role. Migration is normally used
as an overall term which refers to all forms of migration, voluntary as well as involuntary. As the focus of this
presentation is on irregular migration, the word migration refers here to forced migration unless explicitly mentioned
otherwise. The concept ‘refugee crisis’ is avoided, because the legal term refugee is very restricted and does not
describe all persons that are forced to move. Persons that are forced to migrate are referred to as irregular migrants,
asylum-seekers, victims of trafficking or persons seeking international protection.
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situation are drawn very differently in the different EU institutions,4 and there is also a certain risk
that the crisis, if prolonged, will challenge the idea of freedom of movement in the European Union.
Seen from a human rights perspective, the situation is alarming. European countries are engaged
in a race to the bottom, which lead to more stringent asylum procedures and reduced access to basic
welfare services for migrants. Despite promises of the contrary, legal avenues to the EU remain to
large extent illusory. Detention is used extensively, even with regard to children. Anti-refugee
propaganda and xenophobic attitudes are visible across Europe, in some countries even as part of
an official policy.5 Taking into account the core values that the EU is based upon,6 the state of
affairs undoubtedly raises questions about the legitimacy of the whole organization.
Forced migration to Europe is of course not a unique phenomenon as such. What makes the current
crisis, having its start in 2015, particularly problematic , is the relatively big amount of people on
the move, and the uneven flow of refugees to different European countries. The situation is partly
dependent on the geography of conflicts, and partly on the basic tenets of the CEAS. The former
reason is to large extent beyond the control of the EU, while the latter is a direct result of the EU
legislation. According to the Regulation (EU) No 604/2013,7 the country of first entry handles the
asylum claim, if there are no particular reasons to deviate from the rule. As some countries are
more exposed than others, it is comprehensible that only very few, if any countries, are satisfied

4

The EU Commission emphasizes the necessity of burden-sharing, solidarity and joint action, while many Member
States, echoed by the President of the European Council, Donald Tusk, are reluctant to accept the growing role of the
EU in this context. See Commission contribution to the EU Leaders' thematic debate on a way forward on the external
and the internal dimension of migration policy Brussels, 7.12.2017 COM(2017) 820 final and the Leader’s Agenda on
migration <www.consilium.europa.eu/media/32083/en_leaders-agenda-note-on-migration_.pdf> accessed 6 February
2018.
5
See European Union Agency for Fundamental Rights, ‘Chapter 5’ in Fundamental Rights Report 2017
<fra.europa.eu/en/publications-and-resources/publications/annual-reports/fundamental-rights-2017#asylum>
accessed 6 February 2018.
6
Article 2 of the Treaty on European Union reads: “The Union is founded on the values of respect for human dignity,
freedom, democracy, equality, the rule of law and respect for human rights, including the rights of persons belonging
to minorities. These values are common to the Member States in a society in which pluralism, non-discrimination,
tolerance, justice, solidarity and equality between women and men prevail.” Consolidated version of the Treaty on
European Union [2012] OJ C326/13 (hereinafter TEU).
7
Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria
and mechanisms for determining the Member State responsible for examining an application for international
protection lodged in one of the Member States by a third-country national or a stateless person [2013] OJ L180/31
(hereinafter Regulation (EU) No 604/2013 or Dublin III Regulation).
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with the current state of affairs. As a consequence of all this, the EU is now in the process of
rethinking the basic principles of the EU migration and asylum policies.
The efforts done and planned by the EU cover a vast area of migration- and asylum-related issues,
and it is not possible to tackle them all here. The interest of this contribution is geared towards the
situation of mass influx of irregular migrants and asylum-seekers, and more specifically towards
the mechanisms by which states try to prioritize among those seeking international protection.8 The
underlying assumption here is that in a refugee setting the interests of states and of those seeking
international protection are not necessarily unified. Asylum-seekers and irregular migrants can be
perceived as a substantial burden to the host society, and it is thus understandable that states try to
find out legitimate ways to concentrate their protective actions on certain categories of persons. A
plausible alternative in this respect is the construction of categories consisting of persons with
different degrees of vulnerability. The more vulnerable a person is, the more comprehensive is also
the protection given to the person.
One subgroup of particularly vulnerable persons is victims of trafficking, which is also the main
focus of this presentation.9 The argument made in this chapter is that in the face of the complex,
and often very chaotic, realities of asylum and migration, the EU is putting too much faith on subtle
legal distinctions and clear-cut categories. In addition, it is argued that key concepts are construed
in a way that does not make justice to the real-life experiences of those fleeing to Europe.10 By
doing so, the EU risks to lose sight of the role of law in creating, and sometimes even worsening,
societal problems.
As indicated above, the basis for the argument made above is built up around the phenomenon of
trafficking. The aim is to show how the particular vulnerability of victims of trafficking is construed
in the EU, and what the concept ‘does’ in a refugee setting. This chapter argues that the strong
focus on the particular vulnerability of victims of trafficking is strongly linked with their status as
ideal victims.11 This, again, is a characteristic that irregular migrants and asylum-seekers are not
8

On the problematics regarding mixed migration, see also Herlin-Karnell’s contribution in this volume.
See further on the crime of human trafficking Vladislava Stoyanova, Human Trafficking and Slavery Reconsidered.
Conceptual Limits and States’ Positive Obligations in European Law (Cambridge University Press 2017).
10
See also Maria de Angelis, Human Trafficking: Women’s Stories of Agency (Cambridge Scholars Publishing 2016)
144–145.
11
On the concept of ideal victims in the context of trafficking, see also Haverkamp’s contribution in this volume.
9
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benefitted from.12 The fact that many of them have been in the hands of traffickers and smugglers,
and thereby suffered from equivalent abuse and humiliation as those being trafficked, is given
almost no relevance. Consequently, this chapter discusses the meaningfulness of the difference
made between the concepts of smuggling and trafficking in the refugee setting.
The discussion on the concept of vulnerability highlights not only dichotomies that are present in
the migration context, but it also reveals challenges that have been described typical for human
rights in general. As Martti Koskenniemi has emphasized, it is essential to keep in mind that the
identification, meaning and applicability of rights are always dependent on contextual assessments.
Despite its claim for value-neutrality, rights-rhetoric is constantly reduced to conflicting arguments
about the political good. This leads to prioritizations. These, again, are not dictated by any natural
essence of things, but by political preferences. The selectivity, Koskenniemi continues, by which
one problem is characterized as a rights-question while the other is not, causes exclusions.13 The
same is true with vulnerability; its content is dependent on political preferences. From the
perspective of a policy-maker, it is easier to defend the vulnerability of those perceived having no
agency, than those who take risks and show their urge to get a better life.14
In order to describe how the particular vulnerability is perceived in the EU, several key documents
have been analyzed. The main focus has been on the legal instruments regulating the status of
asylum seekers and those focusing directly on victims of trafficking. These include legislation on
which member state is responsible for the examination of an asylum claim,15 the type of persons
who can qualify for international protection,16 the common EU standards regarding granting and

12

See also de Angelis (n 11), 44–46.
Martti Koskenniemi, 1999, ‘The Effect of Rights on Political Culture’ in Philip Alston (ed), The EU and Human
Rights (University Press 1999), 99–107.
14
The problematic nature of the concept of “abuse of a position of vulnerability” is discussed also elsewhere in this
volume. See Bergelson for a critical analysis of the definition used in the Palermo Protocol to Prevent, Suppress and
Punish Trafficking in Persons. The contribution of van Kempe & Lestrade focuses on the problems of concept in the
context of labour exploitation.
15
Regulation (EU) No 604/2013.
16
Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the
qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform
status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted (recast)
[2011] OJ L337/9 (hereinafter Directive 2011/95/EU or Qualification Directive).
13
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withdrawing refugee status17 and the common standards of living that applicant should be
granted.18 As regards the victims of trafficking, the analysis has concentrated on the Directive
2011/36/EU on preventing and combating trafficking in human beings and protecting its victims19
and the Directive 2004/81/EC on the residence permit issued to victims of trafficking.20
Furthermore, the directive defining the facilitation of unauthorised entry, transit and residence has
been studied.21 In addition to the EU legislation currently in force, the most important policy
documents have been investigated. These include the EU Strategy towards the Eradication of
Trafficking in Human Beings 2012-201622 and the most important/relevant proposals to complete
the development of the CEAS. These are the new European Agenda on Migration,23 the EU Action
Plan against migrant smuggling24 and the Reform of the CEAS.25 In addition, the study comprises
the European Agenda on Security.26 The relevant primary EU legislation has also been taken into
account where necessary.

17

Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for
granting and withdrawing international protection (recast) [2013] OJ L180/60 (hereinafter Directive 2013/32/EU or
Asylum Procedures Directive).
18
Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for
the reception of applicants for international protection (recast) [2013] OJ L180/96 (hereinafter Directive 2013/33/EU
or Reception Conditions Directive).
19
Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing and combating
trafficking in human beings and protecting its victims [2011] OJ L101/1 (hereinafter Directive 2011/36/EU or AntiTrafficking Directive).
20
Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued to third-country nationals who are
victims of trafficking in human beings or who have been the subject of an action to facilitate illegal immigration, who
cooperate with the competent authorities [2004] OJ L19/261 (hereinafter Directive 2004/81/EC).
21
Council Directive 2002/90/EC of 28 November 2002 defining the facilitation of unauthorised entry, transit and
residence, OJ L328/17 (hereinafter Directive 2002/90/EC or Facilitation Directive).
22
Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, The EU Strategy towards the Eradication of Trafficking in Human
Beings 2012-2016, COM(2012) 286 final, Brussels, 19.6.2012 (hereinafter COM(2012) 286 final, 19.6.2012).
23
Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, A European Agenda on Migration, COM(2015)240 final, Brussels,
13.5.2015 (hereinafter COM(2015) 240 final, 13.5.2015 or European Agenda on Migration).
24
Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, EU Action Plan on Migrant Smuggling (2015-2020), COM(2015) 285
final, Brussels, 27.5.2015 (hereinafter COM(2015) 285 final, 27.5.2015 or EU Action Plan against migrant smuggling).
25
Communication from the Commission to the European Parliament and the Council, Towards a Reform of the
Common European Asylum System and Enhancing Legal Avenues to Europe, COM(2016) 197 final, Brussels,
6.4.2016 (hereinafter COM(2016) 197 final, 6.4.2016 or Reform of the CEAS).
26
Communication from the Commission to the European Parliament, the Council, The European Economic and Social
Committee and the Committee of the Regions, COM(2015) 185 final, Strasbourg 28.4.2015 (hereinafter COM(2015)
185 final, 28.4.2015 or European Agenda on Security).
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2. Background
2.1 Contours of the Area of Freedom, Security and Justice
The EU is based on an idea of an internal market, with free movement of goods, persons, capital
and services. The relevance of these freedoms still constitutes the core of the EU, albeit the
organization has developed far beyond economic integration. This development has had several
strands, but for the purposes of this chapter especially two components are of importance. First,
the EU has become a significant actor as regards the protection of fundamental and human rights.
As the Treaty of the European Union stipulates, the foundation of the EU is built upon the values
of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human
rights.27 Second, the integration process entails a constant balancing between different interests.
This balancing is clearly present in the Area of Freedom, Security and Justice (hereinafter AFSJ),
as can be read in Art. 3(2) TEU:
The Union shall offer its citizens an area of freedom, security and justice without internal
frontiers, in which the free movement of persons is ensured in conjunction with appropriate
measures with respect to external border controls, asylum, immigration and the prevention
and combating of crime.
Within this area the EU shall ensure the absence of internal border controls for its citizens. As a
corollary to that, it correspondingly frames a common policy on asylum, immigration and external
border control, which is ‘based on solidarity between Member States, which is fair towards thirdcountry nationals.’28 Despite the reference to fairness towards outsiders, the creation of the AFSJ
presupposes closed external borders. In this respect the EU acts as nation states do, in other words,
it gives the benefit of citizenship to some, but simultaneously limits the group that has access to
this powerful status. Due to the advantages linked to citizenship, and due to the human rights
obligations towards all those under the jurisdiction of the EU, there is hence a strong political

27

See Art. 2 TEU. On the relevance of fundamental and human rights in the EU, see further Allan Rosas and Lorna
Armati, EU Constitutional Law. An Introduction (Hart Publishing 2010) 143–162.
28
Art. 67 (2) of the Treaty on the Functioning of the European Union (hereinafter TFEU). Consolidated version of the
Treaty on the Functioning of the European Union [2012] OJ C326/47.
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incentive to keep migration from third countries manageable.29 It is also noteworthy that the
migration question is profoundly securitized in the EU. The asylum-seeker and/or the migrant is
the potentially dangerous ‘other’, a source of societal dangers of different kinds.30
The creation of the AFSJ also called for a stronger focus on judicial cooperation in general. In the
context of the present study, judicial cooperation in criminal matters is particularly relevant. From
being an area exclusively in the control of Member States, criminal cooperation has, as Tanja A.
Börzel puts it: ‘undergone progressive supranationalization during the last decade.’31 The EU has
now competence to establish minimum rules on the definition of criminal offences and sanctions
‘in the areas of particularly serious crime with a cross-border dimension.’32 Currently, these are
terrorism, trafficking in human beings and sexual exploitation of women and children, illicit drug
trafficking, illicit arms trafficking, money laundering, corruption, counterfeiting of means of
payment, computer crime and organized crime.

2.2 Towards a new Agenda on Migration
The combination of the complex notions of freedom, security and justice essentially triggers a
question of how to feasibly balance between the underlying interests linked to these concepts. The
current migration situation exemplifies how difficult it can be. On the one hand, the EU Member
States share – or at least they should share – same fundamental values that should guide also their
policies with regard to asylum and migration. Furthermore, the Member States shall ensure that
persons seeking international protection are treated in a manner which is in compliance with the
principle of non-refoulement and in accordance with the Geneva Convention of 1951 relating to

See further on the rights of third-country nationals in the EU, Sara Iglesias Sánchez, ‘The Constitutional Status of
Foreigners and European Union Citizens: Loopholes and Interactions in the Scope of Application of Fundamental
Rights’ in Daniel Thyme (ed.), Questioning EU Citizenship: Judges and the Limits of Free Movement and Solidarity
in the EU (Hart Publishing 2017) 256–266.
30
See further, Jef Huysmans, ‘The European Union and the Securitization of Migration’ (2000) Journal of Common
Market Studies 38, 751, 761–762.
31
See Tanja A. Börzel, ‘Mind the gap! European integration between level and scope’ (2005) Journal of European
Public Policy 12, 217, 227.
32
Art. 83 TFEU.
29
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the status of refugees.33 These obligations are concretized in the secondary legislation on asylum
and migration. On the other hand, all this has proven to be very difficult in practice.34
In May 2015, the EU presented its Agenda on Migration, which brought together the different steps
the EU should take in the near future. The Agenda covers all dimensions of migration, but an
important part of it concentrates on actions to tackle irregular migration. The Agenda called for ‘a
robust fight against irregular migration, traffickers and smugglers’35 and listed several goals for
this fight.
The approach taken echoed the priorities listed in the European Agenda on Security, which had
been presented a month earlier. It established three interlinked priorities for the European security
in the coming five years: response to terrorism and foreign terrorist fighters, serious and organized
cross-border crime and cybercrime. Smuggling of migrants and trafficking in human beings were
explicitly mentioned as areas where a reinforced action against criminal networks is needed.36 The
securitization of migration is very visible in this document; according to the Agenda smuggling of
migrants, trafficking in human beings and border management in general are all issues that are
‘directly relevant to security.’37
Some weeks after the publication of these strategic documents, the EU Action Plan against migrant
smuggling was introduced. The Action Plan sets out the specific actions that are needed to
implement the Agenda on Migration and the Agenda on Security. It aims ‘to counter and prevent
migrant smuggling, while ensuring the protection of the human rights of migrants’38
Finally, in April 2016, the EU Commission presented a comprehensive plan to improve the CEAS.
The structural shortcomings of the system are proposed to be improved within five different areas.
To begin with, the EU aims to establish a sustainable and fair system for determining the Member
State responsible to asylum-seekers. The current system would be replaced with a mechanism

33

Art. 78(1) TFEU.
See further, Maarten den Heijer, Jorrit Rijpma, Thomas Spijkerboer, ‘Coercion, prohibition, and great expectations:
The continuing failure of the Common European Asylum System’ (2016) Common Market Law Review 53, 607, 608–
625.
35
COM(2015) 240 final 13.5.2015, 6.
36
COM(2015) 185 final, 28.4.2015, 18.
37
COM(2015) 185 final, 28.4.2015, 4.
38
COM(2015) 285 final, 27.5.2015, 2.
34
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where asylum-seekers were distributed to Members States according to a distribution key. The
proposal also strives for reinforcing the Eurodac system so that it could be used to facilitate the
return of irregular migrants. Furthermore, a range of measures are proposed to ensure that the
functioning of the CEAS is not disrupted by secondary movement of asylum applicants. More
generally, the intention is also to further harmonize the asylum procedures across the EU. The
mandate of the European Asylum Agency will also be strengthened.39
The underlying logic in the 2016 proposal is in line with the previous strategic documents. It
consequently puts a strong emphasis on the necessity to reduce irregular flows to and within
Europe, and on the necessity to protect the EU’s external borders. At the same time, it also
acknowledges the need to enhance legal and safe pathways to Europe.40 This is motivated partly
by humanitarian considerations, but also by purely instrumental standpoints. Europe wants to
attract skills and talents, and migration is obviously a crucial tool in this respect. The current
uncontrollable flow of irregular migrants and asylum-seekers, however, is not in the EU’s interest.
An intelligent and comprehensive strategy for migration and asylum would serve the interests of
migrants, EU citizens and Member States alike. Unfortunately, the European political environment
is not promising in this respect. As mentioned already in the introduction, the proposals regarding,
for example, efforts to facilitate burden sharing between the Member States have been met with
totally divergent views by the different EU institutions. To some extent, asylum and migration
policy lacks direction, and Member States have, for their part, engaged themselves in the race to
the bottom. Reforms are necessary, but it is very difficult to foresee how the political backlog
should be addressed.

3. On the Market
3.1 The Narrative of Business
The underlying aim of the European Agenda on Migration is ‘to build up a coherent and
comprehensive approach to reap the benefits and address the challenges deriving from migration.’41
39

COM(2016) 197 final, 6.4.2016, 5–13
COM(2016) 197 final 6.4.2016, 3.
41
COM(2015) 240 final, 13.5.2015, 2.
40
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With regard to challenges, the agenda strongly emphasizes the necessity to combat smuggling and
trafficking. Actions against smugglers and traffickers are primarily described as a way to prevent
the exploitation of irregular migrants by criminal networks. In addition, they are perceived as an
important tool to hinder irregular migration. Smuggling networks are presented as ‘low risk, high
return’ operations, while the goal is to turn them to ‘high risk, low return’ ones. The Agenda on
Migration also acknowledges the need to create a better framework for legal pathways in to the
EU, but the concrete proposals in this regard remain undeveloped. All in all, the main focus is on
actions to fight criminal networks of smuggling and trafficking.42 The Action Plan against migrant
smuggling uses the same narrative of business. The market at hand is portrayed as a highly
profitable business, with low risks. Smugglers are seen as evil members of criminal networks who
treat migrants solely as goods. They organize the journeys of desperate migrants in a ruthless
manner and put their lives at risk.43
In order to counter and prevent these heinous activities, the EU puts forward four sets of responses.
First, it aims to ‘disrupt the business model’ of the criminal networks and bring perpetrators to
justice.44 In addition, it strives for enhancing information gathering and exchange. The third group
of actions includes different ways of preventing migrant smuggling and mechanisms to support
smuggled migrants. In particular, the EU should step up its efforts to assist and protect vulnerable
groups, such as children and women. Finally, the EU should strengthen co-operation with third
countries along the entire smuggling route.45
When the new Action Plan against migrant smuggling is compared with the earlier EU Strategy
towards the Eradication of Trafficking in Human Beings (2012-2016), significant differences in
emphasis can be detected. First of all, the anti-trafficking strategy is much more detailed, and it
also gives more weight to actions that are focused on protecting and assisting the victims of
trafficking.46 Both strategies highlight the lucrative nature and seriousness of the criminality linked
to smuggling and trafficking, but the anti-trafficking strategy is more articulate in defining

42

COM(2015) 240 final, 13.5.2015, 8–9. See also COM (2015) 185 final, 28.4.2015, 18.
COM(2015) 285 final, 27.5.2015, 1.
44
COM(2015) 285, 27.5.2015, 2.
45
COM(2015) 285, 27.5.2015, 4–10.
46
COM(2012) 286 final, 19.6.2012, 6–8.
43
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trafficking as a severe violation of human rights.47 This is not only a question of semantics: it
indicates that victims of smuggling and victims of trafficking are treated differently in the EU.
This, for its part, is a consequence of how these phenomena are understood in the legal framework,
and in a broader policy framework.48

3.2 Trafficking and Smuggling as Legal Concepts
In a legal sense, trafficking and smuggling are two interlinked, but yet separate, phenomena. In the
latter case, there is a common understanding between the smuggler and the smuggled regarding the
terms of the transaction. In a migration context this typically means that an irregular migrant pays
a certain sum of money of the smuggler’s services. These can include, inter alia, information on
routes to the country of destination, counterfeited travel documents and other necessary services.49
Facilitation of irregular immigration is defined in the Directive 2002/90/EC. According to Article
1(1) of the Directive:
Each Member State shall adopt appropriate sanctions on:
a) any person who intentionally assists a person who is not a national of a Member
State to enter, or transit across, the territory of a Member State in breach of the laws
of the State concerned on the entry or transit of aliens;
b) any person who, for financial gain, intentionally assists a person who is not a
national of a Member State to reside within the territory of a Member State in breach
of the laws of the State concerned on the residence of aliens.50

47

COM(2012) 286 final, 19.6.2012, 2.
On a general note, one serious dilemma is the lack of evidence-based knowledge on the linkages between organized
crime, smuggling and trafficking. This leads to only rough estimates on the nature of the business, whereas the criminal
context of trafficking and smuggling is not properly understood. See further, Gert Vermeulen, Yasmin Van Damme,
Wendy de Bondt, ‘Perceived Involvement of “Organised Crime” in Human Trafficking and Smuggling’ (2010) 81
Revue Internationale de Droit Pénal, 247, 250–252, 266–269.
49
According to Europol, 90% of the irregular migrants arriving in the EU use some sort of facilitation services at some
stage during their journey. Europol, ‘Migrant Smuggling in the EU’ (February 2016) Europol Public Information
<www.europol.europa.eu/publications-documents/migrant-smuggling-in-eu > accessed 6 February 2018.
50
According to Article 1(2) Member States may decide not to impose sanctions with regard to the behaviour defined
in paragraph 1(a) for cases where the aim of the behaviour is to provide humanitarian assistance to the person
concerned.
48
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Trafficking, for its part, includes a strong element of coercion. The trafficker has more or less total
control over those who are trafficked, which also explains why trafficking is often called as
‘modern day slavery.’
Trafficking is defined in the Directive 2011/36/EU Article 2 (1) as follows:
The recruitment, transportation, transfer, harbouring or reception of persons,
including the exchange or transfer of control over those persons, by means of the
threat or use of force or other forms of coercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of vulnerability or of the giving or receiving
of payments or benefits to achieve the consent of a person having control over
another person, for the purpose of exploitation.
Member States shall take all the necessary measures in order to make punishable all intentional
acts described above. According to the Directive exploitation shall include, as a minimum, the
exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or
services, including begging, slavery or practices similar to slavery, servitude, or the exploitation of
criminal activities, or the removal of organs.

3.3 Different yet Interlinked
Seen from a legal perspective, there are, in other words, significant differences between smuggling
and trafficking. To begin with, compared to smuggling, trafficking cannot be described as a
contractual relationship. Trafficking is always characterized by obvious and flagrant misuse of
force or power. While smuggling can be understood as a deal where both parties gain something,
this type of characterization is beyond question in cases of trafficking. This is also accentuated as
regards the relevance of consent of a victim in trafficking cases. Consent to the exploitation,
whether intended or actual, is irrelevant where any of the oppressive means described above have
been used. Also the aims of the perpetrators differ. Smuggling is a temporary arrangement. As soon
as the smuggled person has reached his or her destination, the contractual relationship is over.
Trafficking, for its part, has normally a longer time span. The source of profit is the exploitation,
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which typically continues after a person has been moved from one place to another.51 A closer look
at the definition of trafficking reveals, however, that already the purpose to exploit a person can
constitute trafficking. The offence does not require causing of harm. A migrant may have
negotiated with a smuggler that he or she will be transferred to a particular destination without
knowing that the smuggler does this for the purpose of future exploitation. In scenarios like this it
can be very difficult to distinguish between smuggling and trafficking.52
Irrespective of the separate legal definitions of these two phenomena, research shows that in
practice it is often difficult to make a distinction between them.53 To begin with, one can question
the idea of voluntariness which is typically linked to smuggling. For most asylum-seekers, a
journey to Europe is cumbersome. In fact, without the assistance of smugglers, traffickers and
unofficial travel agents, the obstacles to the entry into Europe might be insurmountable.54 For many
migrants, legal ways to enter are nevertheless fairly restricted. This imbalance in demand and
supply creates fruitful circumstances for business. Prices tend to raise when demand exceeds
supply. Unfortunately, there are always individuals who are willing to exploit this kind of ruthless
market scenarios. It is, in other words, reasonable to ask whether the migrant or asylum-seeker has
any real options. We would hardly accept an equivalent imbalance in power-relations in other
contractual relationships.
Whether trafficked or smuggled, migrants are often exposed to different forms of violations during
and after their journey. The intensity of these violations differs, and it can in worst cases amount
to such intensive control of the smuggled person that he or she becomes a victim of trafficking.55
The concepts, or rather, the distinction between them, also downplay the fact that the exploitation
of those seeking for protection often constitutes a continuum of exploitation. The continuum places
win-win transactions, where the interests of the smuggled and the smuggler are united, at one end,
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and serious forms of exploitation at the other. This continuum of exploitation describes the
experiences of migrants as part of a larger context, rather than as single, isolated incidents.56
That being said, it is possible that mutually profitable relationships between the smugglers and the
smuggled exist. Even if the anti-smuggling rhetoric underlines the existence of transnational
criminal networks, many facilitators of irregular migration in fact run very small-scale operations.57
In less developed and conflict-torn countries, where possibilities for employment are few,
smuggling may bring bread to the table. In order to better tackle smuggling, decision-makers should
have a more nuanced understanding of the complex nature of the phenomenon. All smugglers are
not necessarily evil criminals who ruthlessly exploit the desperation of others.
As far as trafficking is concerned, it is apparent that all trafficking is not related to the current
migration situation. It is a phenomenon in its own right, but at the same time irregular migration,
especially in situations of mass influx, creates a particularly good environment for trafficking.

4. On Agency
4.1. Vulnerability Enters the Scene
The purpose of this Chapter is to highlight some of the paradoxes the concept vulnerability creates
in a migration setting. The concept is in extensive use in the EU, and it also has found its way to
the case-law of the European Court of Human Rights (hereinafter ECtHR).58 Interestingly, one can
identify subtle differences in the use of the concept within the two European systems. The ECtHR
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addresses those seeking international protection in general as vulnerable, and it also acknowledges
the specific vulnerability of certain categories seeking international protection. In the EU, the focus
seems to be on the latter understanding of the concept, albeit the use of the concept is yet neither
developed nor coherent.59 The argument made here is that regardless of the intention of those who
have introduced the concept, in the EU migration context it risks to create unfair distinctions
amongst people, and as such it also lacks the ability to identify those in need of particular care and
attention.
The awareness of groups in need of special protection is not a novelty in international law. For
example, motherhood and childhood are listed as conditions that entitle to special care and
assistance already in the International Bill of Human Rights.60 Furthermore, group-specific
conventions, such as those focusing on women,61 racial and ethnic minorities,62 children,63 disabled
persons,64 and migrant workers,65 can be seen as a reaction to the necessity to give special attention
to some groups. Furthermore, it can be argued that economic, social and cultural rights in general
are a category of rights that typically aim to strengthen the resilience of individuals. By providing
the right to adequate standard of living, the right to work, the right to social security and the right
to education, just to name a few, the state protects, maintains and advances the fulfilment of basic
human needs.
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Vulnerability is normally used to define groups of dependent or stigmatized subjects.
Characteristically, vulnerability is associated with victimhood, deprivation and dependency.
Different categories of vulnerable include, at least, children, women, elderly, indigenous peoples,
refugees and migrants, disabled persons, persons living with HIV-AIDS, national or ethnic,
religious and linguistic minorities and lesbian, gay, bisexual, transgender and intersex persons
(hereinafter LGTBI). Common to all these groups is a need of special protection because of
biological and/or long-standing patterns of persecution and exploitation. Vulnerable groups are
normally based on non-voluntary membership.66
Vulnerability as a concept does not have a precise meaning in a legal sense. One cannot find it in
general human rights conventions; neither does it appear in the group-specific conventions. There
is, however, a growing tendency to use it by different human rights bodies and in policy documents.
To begin with, vulnerability is used as an instrument of identifying persons in disadvantageous
situations.67 Vulnerability can be construed as inherent, as in cases of children and persons with
mental disabilities. It can be group-based (Roma, indigenous peoples), gender-based (women) or a
consequence of one’s legal status. Examples of the latter category are stateless persons, persons in
detention, those accused or persons without legal capacity, asylum seekers or migrants. Certain
occupations or opinions may also render persons vulnerable.
As earlier indicated, the ECtHR and the EU have increasingly relied on vulnerability reasoning.
Lourdes Peroni and Alexandra Timmer have shown that the concept of vulnerability, as used by
the ECtHR, has three main characteristics. First, the ECtHR does not locate the vulnerability in the
individual alone, but in his or her social circumstances. In this sense, vulnerability is relational.
Second, the ECtHR sees vulnerability as a quality of a particular group member, not as a universal
experience shared by all. Finally, vulnerability is linked to harm.68
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Peroni and Timmer identify many interesting challenges regarding the ECtHR’s reliance on the
concept. It is especially noteworthy that the ECtHR’s reasoning includes a risk of reinforcing the
vulnerability of certain groups by essentializing, stigmatizing, victimizing and paternalizing them.
Peroni and Timmer thus ask for a more analytical approach to vulnerability. They argue that the
ECtHR should ensure that it is specific about why it considers a certain group vulnerable. In
addition, the ECtHR should demonstrate why a particular circumstance or feature makes the
individual more prone to certain types of harm or why he/she should be considered and treated as
a vulnerable member of the group at hand.69
Even if the authors above make critical remarks as regards the ECtHR’s reasoning, they
nevertheless underline that the ECtHR’s use of the concept is more than mere rhetoric. As they say,
‘[t]he term does something: it addresses and redresses different aspect of inequality in a more
substantive manner.’70 First of all, vulnerability brings with it potential to prioritize. It enables
procedural prioritizations, that is, prioritizations that can be used in order to rationalize the
decision-making in, for example, situations of urgency, or when there is scarcity of resources.71
Furthermore, the concept makes possible substantial prioritizations, which focus on the content of
the decision. These, for their part, help the decision-maker to weigh between different interests.72

4.2 Different Categories of Vulnerability
As already mentioned above, it is interesting to note that the ECtHR has clearly indicated that
migrants and asylum seekers are a vulnerable group.73 In the EU vocabulary, however, there is a
tendency to understate the vulnerability of asylum seekers in general and instead, focus on groups
that are particularly vulnerable. One of these groups is victims of trafficking.
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The EU Charter of Fundamental Rights decidedly stipulates that trafficking in human beings is
prohibited.74 Besides the recognition of the deplorable nature of these acts on the highest
hierarchical level of the EU legal order, victims of trafficking have been granted particular rights
and benefits also in the secondary legislation. This, again, is motivated by their particular
vulnerability. The right to asylum is also guaranteed in the EU Charter of Fundamental Rights, in
Article 18. That right is not unconditional, but dependent on primary and secondary EU law, and/or
measures enacted under national law.75
In the directives regarding asylum, victims of trafficking are also characterized as a vulnerable
group. When Member States are implementing the standards for the qualification of third-country
nationals or stateless persons as beneficiaries of international protection, they have an obligation,
according to the Qualification Directive 2011/95/EU, Art. 20(3), to:
take into account the specific situation of vulnerable persons such as minors,
unaccompanied minors, disabled people, elderly people, pregnant women, single parents
with minor children, victims of human trafficking, persons with mental disorders and
persons who have been subjected to torture, rape or other serious forms of psychological,
physical or sexual violence.76
Vulnerability shall also be taken into account in asylum procedures. For example, the Asylum
Procedures Directive 2013/32/EU stipulates that Member States must ensure that those who
conduct asylum interviews are competent to take account of the personal and general circumstances
surrounding the application, including the applicant’s cultural origin, gender, sexual orientation,
gender identity or vulnerability. Furthermore, Member States may prioritize an examination of an
application for international protection in particular where the applicant is vulnerable.
The most comprehensive rules regarding vulnerability are included in the Reception Conditions
Directive 2013/33/EU. The necessity to take into account the specific situation of vulnerable
persons, such as victims of trafficking, is laid down in Art. 21 as the general and guiding principle
concerning the implementation of the Directive. In order to be able to do this, Member States shall
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assess whether a vulnerable applicant has special receptions needs, and what is the nature of such
needs. The assessment should be initiated within a reasonable period of time after an application
for international protection is made. If special reception needs become apparent at a later stage in
the asylum procedure, Member States must be prepared to take them into account accordingly.
Special needs should also be properly monitored throughout the asylum process. As regards
minors, Member States shall give primary consideration to the best interests of the child. When
assessing the best interests of the child, Member States shall take due account of, for example,
safety and security considerations, in particular where there is a risk of the minor being a victim of
human trafficking.
Finally, Member States shall also ensure that persons who have been subjected to torture, rape or
other serious acts of violence receive the necessary treatment for the damage caused by such acts.
These persons should have access to appropriate medical and psychological treatment or care, and
those working with them shall have had, and shall continue to receive, appropriate training. This
type of support is obviously of utmost importance for victims of trafficking.
Besides the asylum procedure, victims of trafficking have access to particular protection regime.
Third-country nationals who cooperate in the fight against trafficking, may according to the
Directive 2004/81/EC be granted a residence permit. The permit is of limited duration and it is
linked to the length of the relevant national proceedings. If a victim of trafficking is willing to cooperate with law enforcement authorities, Member States shall ensure that she or he is granted a
reflection period, which allows her or him to recover and escape the influence of the traffickers.
During the reflection period the victim is supposed to take an informed decision as to whether to
cooperate with the competent authorities. The reflection period may be terminated if the person
concerned actively, voluntarily and on her/his own initiative renews contact with the traffickers.
After the expiry of the reflection period, Member State may prolong her/his stay on its territory for
the investigations or the judicial proceedings and issue her or him a temporary residence permit
which shall be valid for at least six months. The requirement is, however, that the victim has shown
a clear intention to cooperate with competent authorities.
Irrespectively of the victim’s willingness to co-operate, Member States shall take the necessary
measures to ensure that a person is provided with assistance and support as soon as the competent
authorities have a reasonable-grounds indication for believing that the person might have been
19

subjected to trafficking. According to the Directive 2011/36/EU, these support measures shall
include at least standards of living capable of ensuring victims’ subsistence, as well as necessary
medical treatment, and translation and interpretation services where appropriate. During the
criminal proceedings the victim enjoys the right to legal counselling, and she or he receives
appropriate protection.

4.3 Fluid Categories
In the EU secondary legislation, victims of trafficking are explicitly recognized as vulnerable
persons. Their particular vulnerability is assumed and they benefit from a specific protection
regime. What makes the situation problematic, is the co-existence of different understandings of
vulnerability. Seen from a human rights perspective, it seems evident that irregular migrants,
asylum-seekers and victims of trafficking are all in a vulnerable position. Nevertheless, compared
to victims of trafficking, the vulnerability of migrants and asylum-seekers is not necessarily clear.
In order to become identified as a vulnerable person, one must fit into the category of vulnerable
persons as it is defined within the EU. The mere fact that a person is an irregular migrant or an
asylum-seeker is not sufficient as such, but something more is required.
The situation of the victims of trafficking is nevertheless far from optimal. A victim of trafficking
has access to a specific protection scheme without having the burden to show that she or he meets
the qualifications of a refugee or person who can be afforded subsidiary protection. She or he can
get a residence permit if she or he is willing to help the authorities to bring her or his traffickers to
justice. On the other hand, this permit is temporary. Her or his stronger position is thus only
illusory. As soon as she or he is not instrumental to the authorities, her or his right to stay
terminates. A victim of trafficking may of course try to seek international protection, but that path
is cumbersome as the potential persecutor is usually a non-state actor and the nature of persecution
is also atypical compared to ‘normal’ cases of international protection.77
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After fierce criticism against the instrumental approach to victims of trafficking, the legal
framework in the EU was in fact amended in order to better take into account the human rights of
these victims. Nevertheless, the amendments do not change the fact that victims of trafficking have
limited possibilities to remain in the territory of the host state. Even if they are particularly
vulnerable, this position does not protect them from being returned.78
All this triggers several questions, and one of them is linked to the concept of victimhood. It is
obvious that irregular migrants who use the ’services’ of smugglers are easily perceived as active
agents, not as helpless victims. The narrative that describes them concentrates on their choices,
aspirations and risk-takings. Even if the use of smugglers as such is not criminalized, they are seen
as complicit in the crime of smuggling. They are described as ’illegal’, which associates them with
crimes and criminals.79
Victims of trafficking, for their part, easily meet the criteria, not only of a victim, but of the ideal
victim. They are weak and vulnerable, without agency, and cannot be blamed of being complicit
to the crime. Furthermore, the perpetrator is bad and evil, whereas the victim of trafficking is
portrayed as innocent.80 It is somewhat of a paradox that the legal status of these ‘innocent and
vulnerable’ victims is made partly dependent on their willingness and ability to contribute to
judicial proceedings against their perpetrators. Another dilemma is that the difference between
trafficked victims and smuggled migrants is based on the dubious premise that only the former
group experiences harm. This simplistic dichotomy also poses the danger that the exploitation of
migrants, and their vulnerability during and after the journey, is not properly acknowledged.81
The conceptualization of victimhood is based on the assumption according to which migrants are
able agents responsible for their fate, whereas victims of trafficking lack agency. When the gender
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profile of victims of trafficking and irregular migrants is taken into consideration, further remarks
on the inherent problems of these two categories can be made.
Women and girls represent by far the largest groups of trafficked persons, whereas men and boys
are dominant amongst asylum-seekers.82 Interestingly, there also seems to be a significant gender
bias in the legal conceptualization of these phenomena. It is an open question whether this reflects
real-life experiences or whether the conceptualization and demarcation between smuggling and
trafficking is de facto overshadowed by gendered stereotypes. Nevertheless, from a gender
perspective it is noteworthy that trafficking stands for involuntary and non-consensual, while
irregular migration is linked with voluntariness and consensual arrangements. It undoubtedly
strengthens the idea of migration that rests on the traditional dualism that identifies women with
passivity, reproduction and the private sphere, and men with activity, production and the public
sphere.83 As a consequence, the division has an inherent risk of neglecting the fact that migrant
men may also be in a very vulnerable position. Simultaneously, the division reinforces the image
of the ideal victim, who is dependent, passive and innocent. This, again, makes it difficult to
identify the multiple variety of exploitative patterns that people on the move, regardless of gender,
encounter.
Instead of categorizing groups en masse as invulnerable, vulnerable or particularly vulnerable, a
stronger focus should be put on the individual and her or his need of protection.84 This is essential,
because in the end of the day vulnerability is, as Martha Albertson Fineman emphasizes, a common
human condition. It arises from our embodiment, which carries with it an ever-present possibility
of harm, injury and misfortune. We can lessen the risks or mitigate the effects of negative events,
but they cannot be eliminated altogether. Vulnerability is, in other words, both universal and
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particular. It is universal, as we all share potential of being in a vulnerable position, and it is
specific, as it is experienced uniquely by each of us. The particularity of our vulnerability is, again,
significantly dependent on the quality and quantity of resources we possess.85 In this respect, the
efforts to design distinct group-based layers of vulnerability are unnecessary, if not
counterproductive, endeavors. They simply do not provide us proper tools to identify who is in
need of protection.
The dangers of the use of the concept of vulnerability become even more visible, when we focus
our attention towards institutions and systems. Namely, vulnerability is also a condition that can
be linked to these. A revealing example is given by Frontex, the European Agency of the
Management of Operational Cooperation at the External Borders. In its manual regarding the
guidelines for intelligence operations and management, vulnerability is determined:
by the capacity of a system to mitigate a threat. Vulnerability is understood as the factors
at the borders or in the EU that might increase or decrease the magnitude or likelihood of a
threat.86
Here, the external border is construed as vulnerable, while the people crossing it are seen as a
threat.87
What we have at hand after all this vulnerability talk is the vulnerable border that is crossed by
more or less vulnerable groups and individuals. This could be disregarded as a mere terminological
play on concepts if the playground would not be so securitized. All things considered, migration
management always actualizes the question of security.
The security perspective regarding smuggling and trafficking is construed differently, but it
nevertheless overshadows the debate. In the context of irregular migration security is mainly
threatened by the masses seeking international protection. These persons, potential security threats,
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are registered, fingerprinted and controlled, and they are often also detained. Even if the asylum
procedures guarantee an individual assessment of every applicant’s protection status, the
underlying assumption is that the corpus of ‘others’ is potentially dangerous.
In the case of victims of trafficking, security is also the lens through which the phenomenon is
primarily understood. Even if considerable efforts have been made to strengthen the victim’s
perspective, anti-trafficking actions are still largely characterized by efforts to bring dangerous
perpetrators to justice. Victims of trafficking are essential instruments in this regard, and after they
have contributed to the judicial proceedings, they can be returned to their countries of origin.

5. Conclusion
As legal concepts, smuggling and trafficking have significant differences. Whereas the person
being smuggled is normally cooperating with his or her smuggler, trafficking typically contains an
element of force, fraud or coercion. Trafficking involves serious infringements of the human rights
of the trafficked persons, at worst it can be described as modern day slavery. Smuggling, again,
does not normally entail so intensive control of the smuggled person’s life, even if the
circumstances during the journey may be very harsh. The motive behind smuggling and trafficking
also differ. Smuggling is a contract, where a person facilitates another person’s illegal crossing
over an international border. The smuggled pays for these facilitation ’services’ for the smuggler.
After the transaction is completed and the smuggled has reached his or her destination, the
relationship ends. Traffickers for their part have an interest of exploiting the trafficked for a longer
period of time.
Persons trafficked are generally defined and understood as victims. They are victims of human
rights violations and they are victims of crime. In comparison, persons smuggled are not typically
seen as victims of the crime of smuggling. They are rather construed as complicit in the smuggling
crime. Depending on the circumstances in which they are smuggled they obviously may also
become victims of crime.
In the EU policy documents the interlinkages between trafficking and smuggling are
acknowledged, but they are nevertheless addressed under separate strategies. Trafficking and
smuggling are perceived as interlinked, yet different, phenomena. Unfortunately, the distinctions
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made do not describe the realities in which the trafficked, and especially the smuggled, find
themselves. The circumstances that irregular migrants meet during their journey to Europe vary.
They may get assistance and support from small-scale entrepreneurs, or they may be exposed to
different forms of violations and exploitation. They even face the risks of getting trafficked as they
are obliged to rely on smugglers. Inevitably, the EU contributes to a creation of a lucrative market,
where demand exceeds supply, and prices get higher and higher. Without legal avenues to Europe,
the EU is pushing people to smugglers’ and traffickers’ hands. Using the EU’s own vocabulary: it
in fact creates vulnerability. The inability to understand this ruthless commercial logic is
astonishing, taken into account that the EU is an organization that was originally created to promote
free trade.
In addition to the questionable nature of the division made between smuggling and trafficking, our
research shows that the vulnerability discourse is not necessarily helping those who are vulnerable.
In theory, it enables us to see human experiences that otherwise risk remaining invisible, in other
words, it has potential to teach us to listen to those voices we haven’t heard.
Unfortunately, the concept of vulnerability does not yet meet the expectations it raises. One reason
for this is that it is used in an over-inclusive manner. In the European debate, not only the migrants
and trafficked, but also the border they cross is vulnerable. Needless to say, if almost everything is
vulnerable, nothing is vulnerable. Besides being over-inclusive, the concept is also over-exclusive.
It contains layers and sub-categories that exclude relevant experiences of exploitation. Above all,
the group-based use of the concept downplays the misery of migrants. Their agency, power to make
choices and act accordingly, is assumed, whereas victims of trafficking are seen as ideal victims.
As particularly vulnerable they have access to support and assistance, but only as long as they are
useful for the criminal justice system. The particularity of their vulnerability does not protect them
from return. Vulnerability turns out to be mainly a managerial mechanism of prioritization.
Finally, we are faced with the dilemma Martti Koskenniemi reflected upon in the introduction. By
positioning someone as a victim of trafficking, a particularly vulnerable person, or mere as an
irregular migrant, we make a significant decision. As long as the decision echoes the realities of
those forced to move, this is not troubling. But if the distinction is made without reflecting the
realities behind our legal categories, the law risks to create more problems than it solves.
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