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Chapter 11 

Ships in ABNJ 

- Broadening Jurisdictional Opportunities for Non-Flag States  

Henrik Ringbom 

1. 1 Introduction 

As far as shipping is concerned, the term “'areas beyond national jurisdiction”' 

(ABNJ) is somewhat misleading. It is an age-old principle of international law that 

ships on the high seas are always subject to the jurisdiction of their flag Sstate. Since 

almost any activity in ABNJ, including scientific research, seabed  mining and the 

laying of cables and pipelines, involves ships, the jurisdictional regime for shipping is 

of particular relevance for understanding the overall balance of rights and duties in 

ABNJ.1  

 

Traditionally only the flag Sstate has jurisdiction over ships on the high seas, unless 

specifically provided otherwise. Regulatory control over activities in ABNJ is thus 

dependent on the role and interest taken by the ship's flag Sstate. This approach is 

largely cemented in the undisputed legal authority for any question relating to the 

jurisdiction of Sstates over maritime activities, the 1982 United Nations Convention 

on the Llaw of the Sea (UNCLOSLOSC).2 The main rule, as set out in UNCLOS 

Article 92(1) of the LOSC, is that ships, ‘"save in exceptional cases expressly 

provided for in international treaties or in this Convention, shall be subject to its [flag 

Sstate's] exclusive jurisdiction on the high seas.’"3
 

 

Despite the clear position of UNCLOS LOSC on this matter, and the convention’'s 

general status as a “'Constitution for the Oceans”', a strong emphasis on the 

exclusivity of flag Sstates’' jurisdiction arguably fails to provide the complete picture 

on the nature and extent of Sstates' jurisdiction over ships on the high seas as of 

today.4 Strictly relying on UNCLOS LOSC and its Article 92 also fails to explain why 

certain exercises of jurisdiction by non-flag Sstates related to activities on the high 

seas appear to be more acceptable than others, in theory as well as in practice. 

 

                                                         
 I am greatly indebted to Erik Molenaar and Arron Honniball for their inspiring research in this field and their 

very helpful comments on an earlier draft. Any errors and misconceptions are entirely my own.  
1 Whilst this chapter addresses shipping broadly, encompassing not only commercial shipping but also research, 
fishing and sea-based mining activities, the analysis does not extend to fixed or semi-fixed objects in the oceans, 

such as fish farms and ocean-based energy installations.  
2 UNCLOS LOSC and its provisions on the high seas are commonly considered to be representative of customary 

international law. See e.g. Douglas. Guilfoyle, 'The High Seas' in Donal. Rothwell and others et al (eds.), The 
Oxford Handbook of the Law of the Sea (, Oxford University Press, Oxford, 2015), p. 209.  
3  Curiously, LOSC UNCLOS aArt 92(1) does not make exception for rules that exist under international 

customary law. As is observed by Rosemary Gail R.G. Rayfuse, Non-Flag State Enforcement in High Seas 

Fisheries, (Martinus Nijhoff Publishers, Leiden/Boston, 2004) , p. 22, however, this omission can hardly preclude 
the development of exceptions based on customary law. She therefore prefers to refer to the “'primacy”' of flag 

Sstate jurisdiction. Similarly See also Arron .N. Honniball, 'The Exclusive Jurisdiction of Flag States: A 

Limitation on Pro-active Port States?' (2016), 31(3) The International Journal of Marine and Coastal Law, 2016, at 

pp. 519–-520.  
4 A review of a gradually changing academic opinion on this rigidness of exclusive flag Sstate jurisdiction is 

undertaken in Honniball (n , note 3) above, at pp. 504–-509 and 519–-525. 
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Numerous examples from Sstate practice illustrate that flag Sstates’' jurisdiction is far 

from exclusive, even in the absence of specific treaty exceptions.5 The exclusivity is 

being challenged from many directions. States acting - individually or collectively - in 

their capacity of port Sstates increasingly claim competences and functions that used 

to belong to the domain of flag Sstates alone. Legal developments in specific fields, 

such as criminal law, also tend to strengthen the role of non-flag Sstates in dealing 

with matters on board ships,6 while jurisdictional avenues outside the law of the sea, 

notably links on the basis of the nationality of natural persons or corporation, are 

increasingly being sought to complement flag Sstate jurisdiction.7 Developments in 

international private law similarly tend to de-emphasize the exclusivity of flag 

Sstates, e.g. in relation to the applicable law of shipping employment contracts.8  

 

These developments indicate that other Sstates’' trust in flag Sstates’' capacity and 

will to address and resolve problems related to activities on the high seas has not 

improved over time. At the same time, new technologies provide increasing 

opportunities for non-flag Sstates to monitor and control activities on the high seas 

even without physical presence at the scene.9 

 

All these elements contribute to a changing nature of non-flag Sstate jurisdiction over 

activities on the high seas. In particular, the shift from physical at-sea enforcement 

measures on the high seas towards ex-post enforcement measures relying on other 

jurisdictional bases than those specifically provided for in UNCLOSLOSC. This, it is 

argued, fundamentally changes the jurisdictional setup for the high seas and should be 

reflected, or at least acknowledged, in the on-going negotiations of an international 

legally binding agreement (ILBI) which is currently under preparation to enhance the 

protectionconservation of biodiversity within areas beyond national jurisdiction 

(BBNJ).10  

                                                         
5 Several examples will be discussed in section 2 and 3 below. See also Yaodong Yu, Yue Zhao and Yen-Chiang 

ChangY. Yu, Y. Zhao, Y.-C. Chang, 'Challenges to the Primary Jurisdiction of Flag States Over Ships', (2018) 49 
Ocean Development and & International Law , 2018, pp. 855-102.  
6 See e.g. Kate. Lewins, ‘'Jurisdiction over Prosecution of Criminal Acts on Cruise Ships and Regulation of the 

Cruise Ships Industry’' (2018), Bbackground paper submitted to Australian Parliamentary Inquiry, on behalf of the 

Maritime Law Association of Australia and New Zealand, available at < 
https://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_Committees?url=spla/cri

mes%20at%20sea/subs/sub001.pdf> accessed 26 April 2021..   
7  See e.g. Richard. Caddell, George Leloudas and Bariş SoyerG. Leloudas, B Soyer, 'Emerging Regulatory 

Responses to IUU Fishing' in Richard. Caddell and& Erik J Molenaar (eds.), Strengthening International Fisheries 
Law in an Era of Changing Oceans, (Hart, Oxford, 2019), pp. 393-420. 
8 See e.g. the review of EU case law on this matter in Bevan. Marten, Port State Jurisdiction and the Regulation of 

International Merchant Shipping, (Springer, Heidelberg, 2014), pp. 202–-210. See also Laura .Carballo. Piñero, 

'Port State Jurisdiction over Labour Conditions: A Private International Law Perspective on Extra-territoriality' 
(2016), 31 International Journal of Marine and Coastal Law, 2016 , pp. 531–551 ;and Thor. Falkanger, 'Ship 

registration and choice of law in relation to contracts of employment’ (2017), 502 MarIus 502: Scandinavian 

Institute of Maritime Law Yearbook 7, 2017, pp. 10-22. 
9 This is also acknowledged in the preamble to the 2009 Agreement on Port State Measures to Prevent, Deter and 
Eliminate Illegal, Unreported and Unregulated Fishing (PSMA), acknowledging ‘"the rapidly developing 

communications technology, databases, networks and global records that support port State measures’.". For some 

examples in the domain of high seas fisheries, see e.g. Natalie. Klein, 'Strengthening Flag State Performance in 

Compliance and Enforcement', in Caddell and& Molenaar (eds.) (n , note 7) above, pp. 351-357. 
10  The reference text used here is the (heavily bracketed) draft text of 18 November 2019, UN Doc 

A/CONF.232/2020/3 'Revised draft text of an agreement under the United Nations Convention on the Law of the 
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The current Sstate of play on the precise nature and scope of flag Sstate jurisdiction is 

however far from straightforward, however. This is illustrated by the recent Norstar 

judgment by the International Tribunal for the Law of the Sea (ITLOS), in which the 

majority of judges took a very limited view on the possibilities of non-flag Sstates to 

regulate foreign ships on the high seas,11 while a seven-judge strong minority adopted 

a very different stance, emphasizing that the exclusivity of flag Ststate jurisdiction 

applies to enforcement jurisdiction, but not to prescriptive jurisdiction.12 The result is 

a confused message on the nature of flag Sstate jurisdiction, which 

emphasisesemphasizes the need for further research in the field.   

 

Against this background, the present chapter seeks to analyseanalyze the scope of 

jurisdiction over ships in ABNJ in some further detail. What exactly is referred to by 

the exclusivity of flag Sstate jurisdiction? Are there different types of jurisdiction 

involved? Is this matter only regulated by the law of the sea, or are other jurisdictional 

principles under international law of relevance as well? What are the rules and 

principles left to guide us if we accept that in certain cases other Sstates (non-flag 

Sstates) may also have jurisdiction over ship activities on the high seas? What 

implications does this have for the on-going deliberations on the ILBI?  

 

The chapter adopts a bird’s eye perspective to the different aspects of jurisdiction and 

their mutual relationship, which necessarily affects the possibility to undertake a 

detailed discussion on any of the issues raised. It is divided into three main parts. 

Section 2 looks at the nature of non-flag Sstate jurisdiction in some more detail, both 

in the law of the sea and in light of other international legal developments since the 

conclusion of UNCLOSLOSC. On that basis, section 3 discusses the available 

'jurisdictional space' for non-flag Sstates to assume a role in exercising jurisdiction 

over activities in ABNJ in more detail. Section 4 concludes by placing the findings in 

the context of to the on-going BBNJ negotiations.  

 

2. 2 UNCLOS LOSC and jurisdiction over ships on the high seas  

2.1. 2.1 General 

Despite uncertainties with respect to its theoretical foundation, 13  flag Sstate 

jurisdiction has always represented the core form of jurisdiction over ships. Flag 

                                                                                                                                                                 
Sea on the conservation and sustainable use of marine biological diversity of areas beyond national jurisdiction', 

available a t< https://undocs.org/en/a/conf.232/2020/3> accessed 26 April 2021.  
11 The M/V ‘Norstar’ Case (Panama v. Italy) ) (Judgment, 10 April 2019) , ITLOS Case No 25, 10 April 2019, in 

particular at paras. 225, where the Tribunal found that ‘"the principle of exclusive flag State jurisdiction is an 
inherent component of the freedom of navigation ... [which ] ... "prohibits not only the exercise of enforcement 

jurisdiction on the high seas by States other than the flag State but also the extension of their prescriptive 

jurisdiction to lawful activities conducted by foreign ships on the high seas.’" This passage has since been 

reiterated and endorsed in para. 527 of the Enrica Lexie Award (Italy v. India) (2 July 2020), Permanent Court of 
Arbitration,PCA  2015-28 Award given on 2 July 2020, <available at 

https://pcacases.com/web/sendAttach/16500> accessed 26 April 2021.  
12 See at n note 34 below.  
13  Daniel. Bodansky, ‘Protecting the Marine Environment from Vessel-Source Pollution: UNCLOS III and 
Beyond’, (1991) 18(4) Ecology Law Quarterly 719,, p. 736, with further references, notes that the juridical basis of 

flag Sstate jurisdiction ‘“has always been somewhat murky’.”.  
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Sstates have jurisdiction over their ships irrespective of the ship’'s location: when in 

coastal waters of another Sstate, jurisdiction may be shared with the coastal Sstate, 

while ships on the high seas are in principle subject to the exclusive jurisdiction of the 

flag Sstate. This applies since the very birth of international law,14 and is essentially 

founded in pragmatism.15 

 

UNCLOS LOSC is the obvious starting point for any question relating to the 

jurisdiction of Sstates over maritime activities.16 It was already noted that the main 

rule set out in UNCLOSLOSC, and indeed its predecessor from 1958, is that of 

exclusive jurisdiction by a flag Sstate over its ship, subject to express exceptions.17 

The question that is becoming increasingly relevant to resolve is what this exclusivity 

refers to. The core of the difference between the majority and minority opinion in the 

Norstar judgment, is whether exclusivity is limited to enforcement jurisdiction or if it 

also extends to the right to regulate ships on the high seas (prescriptive jurisdiction). 

This question will be addressed in section 2.2, while the –- arguably more relevant –- 

distinction between two different types of enforcement jurisdiction is highlighted in 

section 2.3. 

 

As an introductory remark, it is relevant to highlight that lawful enforcement, 

whatever the jurisdictional basis, presupposes that the enforcing Sstate has both 

enforcement jurisdiction (the power to take measures to ensure compliance)18 and 

prescriptive jurisdiction (the authority to adopt rules that make the violation unlawful 

in the first place19) over the violation in question.20 Where enforcement jurisdiction on 

the high seas is specifically provided for in UNCLOS LOSC or other agreements, 

prescriptive jurisdiction may be presumed, even if not explicitly provided. However, 

the reverse is not necessarily true. Prescriptive jurisdiction is necessarily larger than 

enforcement jurisdiction, as is evidenced by several examples in UNCLOS LOSC 

                                                         
14 Hugo. Grotius, Mare Liberum, (1609);, Hugo Grotius, Mare liberum 1609-2009 (rev, ed, tr Robert Feenstra, 
Brill 2009)revised, edited and translated edition by R. Feenstra, Hugo Grotius, Mare liberum 1609-2009, Brill, 

Leiden, 2009.  
15 The traditional justification was based on the flag Sstate’s jurisdiction over the ship-owning company and the 

circumstance that the flag Sstate was the only Sstate that was capable of exercising effective enforcement 
jurisdiction over its ships. As for the high seas, exclusivity is also justified by the absence of any other suitable 

authority for exercising jurisdiction over ships in ABNJ. See e.g. the High Court of Admiralty, in Le Louis, [1817] 

EWHC 165 (Admlty)165 Eng. Rep. 1464, at 1475. 
16 See Note n 2 above.  
17 UNCLOS LOSC art. 92(1), quoted above in section 1. 
18 For a more detailed definition of prescriptive, enforcement and adjudicative jurisdiction, see e.g. para§ 101 of 

the American Law Institute's, Restatement (Fourth) Foreign Relations Law of the United States, published in 2018. 

See also William .S. Dodge, 'Jurisdiction in the Fourth Restatement of Foreign Relations Law' (2017) 18 Yearbook 
of Private International Law,, 143, 2017, pp. 145–-146.  
19 § 101(a) of the Restatement (Fourth), (n note 18) above, defines prescriptive jurisdiction as ‘"the authority of a 

state to make law applicable to persons, property, or conduct’.". 
20 As is noted by Oscar. Schachter, International Law in Theory and Practice, (Martinus Nijhoff Publishers , 
Dordrecht, 1991), at p. 257, ‘“enforcement activity within a State requires that the law being enforced is 

internationally valid within the jurisdiction to prescribe.’” See also Frederick .Alexander. Mann, ‘The Doctrine of 

International Jurisdiction Revisited after Twenty Years’ (1984) 186, Recueil des Cours, Collected Courses of the 

Hague Academy of International Law, No. 186, 1984, pp. 34–-35;  and CCedric. Ryngaert, ‘'The concept of 
jurisdiction in international law’', in Alexander. Orakhelashvili (ed.), Research Handbook on Jurisdiction and 

Immunities in International Law, (Edward Elgar Publishing , Cheltenham, 2015, pp). 57–-58. 
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where the jurisdiction to prohibit a certain conduct is not matched with a jurisdiction 

to take enforcement measure against a ship that engages in such conduct.21  

 

2.2. 2.2 Distinguishing prescriptive and enforcement jurisdiction 

UNCLOS LOSC does not provide any explicit jurisdiction for other Sstates to 

regulate foreign ships on the high seas. This is a natural consequence of the absence 

of sovereignty of any Sstate on the high seas. The independence of flag Sstates is 

further emphasized by their liberty to set their own conditions for registering ships 

under their flag.22 Yet it does not mean that flag Sstates would not have obligations 

with respect to ships on the high seas. On the contrary, a number of provisions require 

flag Sstates to ensure that their ships, wherever they operate, comply with a minimum 

set of 'generally accepted' international rules and practices,23 even if the flag Sstate 

has not formally signed up to those rules.24 However, other Sstates’' right to take 

measures against flag Sstates that fail to meet their obligations is limited indeed.25 

 

Non-flag Sstates’' possibilities to take action against individual ships, which is the 

focus here, is somewhat more complex, but similarly inclined towards flag Sstate 

jurisdiction. UNCLOSC does not include a general enforcement jurisdiction for non-

flag Sstates on the high seas, but provides for exceptional jurisdiction to take 

measures in case the ship is: engaged in piracy; engaged in slave trade; without 

nationality; or engaged in unauthorisedunauthorized broadcasting.26  

 

The extent of the jurisdiction varies. With respect to piracy and unauthorized 

broadcasting, the jurisdiction includes a right of seizure, i.e. a right to arrest the ship 

engaged in the activity in question. For the others, jurisdiction is limited to a right of 

approach and, if needed, visit (to verify the facts on board the suspected ship) and 

even that only if there is ‘"reasonable grounds for suspecting’" that the ship is 

engaged in any of the listed activities.27 In all cases, at-sea enforcement has to be 

undertaken by warship or military aircraft or other ships or aircraft clearly marked and 

identifiable as being on government service.28  

 

                                                         
21 Numerous discrepancies exist, for exampleeg, in Part XII of the Convention between the right of Sstates to 

regulate ship-source pollution in different maritime zones and their right to take enforcement measures against 

ships violating those rules. 
22 UNCLOS LOSC art. 91(1). See also the M/V ‘Virginia G’ Case (Panama v. Guinea-Bissau) (Judgment, 14 
April 2014), ITLOS Case No 19, 14 April 2014, paras. 112–-113. 
23 Notably UNCLOS LOSC arts. 94(3),  and (4) and 217. 
24 UNCLOS LOSC arts. 94(5) and, 211(2). See also International Law Association, London Conference (2000), 

Committee on Coastal State Jurisdiction Relating to Marine Pollution, Final Report, pp. 479–-480;  and Tthe 
discussion on the extent of these duties in the Award by the Arbitral Tribunal in the South China Sea Arbitration 

(Philippines v China) (Award, 12 July 2016) PCA Case 2013–19South China Sea Arbitration, 12 July 2016, PCA 

Case No. 2013-19, para. 1082. 
25 UNCLOS LOSC art. 94(6). Maria. Gavouneli, Functional Jurisdiction in the Law of the Sea, (Martinus Nijhoff 
Publishers, Boston/Leiden, 2007) p. 18, refers to “"the complete and total uselessness”" of the reporting possibility 

for non-flag Sstates which is provided for in that paragraph.  
26 UNCLOS LOSC arts. 99–-110, t. The first first two  of these follow directly from art. 22 the 1958 Convention 

on the High Seas; the latter two were added into UNCLOSLOSC.  
27 UNCLOS LOSC art. 110(1).  
28 UNCLOS LOSC arts. 107, 109(4), and 110(1) and (5). 
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In addition, UNCLOS LOSC includes two cases of enforcement jurisdiction on the 

high seas for a specific coastal Sstate:, in the case of hot pursuit,29 or and to avoid 

pollution or a threat of pollution of its coastline or related interests from a maritime 

casualty or acts related to such a casualty “"which may reasonably be expected to 

result in major harmful consequences".”30 

 

No corresponding express exceptions exist with respect to prescription. 31  Every 

express exception from exclusive flag Sstate jurisdiction in UNCLOSLOSC, in other 

words, relates only to enforcement. Since Article 92(1) specifically refers to 

“"exceptional cases expressly provided for in international treaties or in this 

Convention",” it is not far-fetched to conclude that the exclusivity of flag Sstate 

jurisdiction referred to in that article is similarly aimed at enforcement jurisdiction 

(and the limited prescriptive jurisdiction that inherently goes along with such specific 

enforcement jurisdiction).  

 

Indeed, it is difficult to find any support for the assertion that Article 92 constitutes a 

universal limitation of non-flag Sstates right to regulate activities of foreign ships on 

the high seas, the most obvious example being on regulation on the basis of its 

jurisdiction over its nationals.32 Nor is there anythingFurthermore, there is nothing in 

the drafting history of Article 92(1) that suggests that the exclusivity of flag Sstate 

jurisdiction goes beyond enforcement measures on the high seas against a particular 

ship.33 On this basis, it seems justified to conclude, as the minority in the Norstar 

judgment did,34 and the majority of academic writers,35 that the exclusivity referred to 

in Article 92(1) is limited to enforcement jurisdiction. 

 

1.1. 2.3 Distinguishing at-sea enforcement from 'ex-post' enforcement  

2.3.  

2.3.1. 2.3.1 General 

Enforcement may however be carried out in different ways, however, which will also 

affect the jurisdictional framework. The enforcement rules discussed above concern 

                                                         
29 UNCLOS LOSC art. 111. 
30 UNCLOS LOSC art. 221, which is based on the 1969 International Convention Relating to Intervention on the 
High Seas in Cases of Oil Pollution Damage.  
31 As was noted above (n at notes 20 and 21). , Hhowever, expressing enforcement jurisdiction implicitly presumes 

prescriptive jurisdiction over the matter. 
32 James. Crawford, Brownlie's Principles of Public International Law, (Oxford University Press, 9th edn ., 
Oxford 2019) at p.  285, observes that enforcement jurisdiction is "to be distinguished from a state's jurisdiction to 

prescribe, which is not regulated by UNCLOS LOSC but by the general law." 
33  See e.g Myron H. Nordquist (ed-in-chief),. United Nations Convention on the Law of the Sea 1982 A 

Commentary . Volume III. Editor-in-chief: Myron H. Nordquist. (vol III, Martinus Nijhoff Publishers, Dordrecht 
1995), pp 123–-127;  and Douglas. Guilfoyle, in Alexander. Proelss (ed.), United Nations Convention on the Law 

of the Sea, A Commentary, (CH Beck , Hart, Nomos, München, 2017), pp. 701–-703. 
34 See in particular para. 19 of the Joint Dissenting opinion of Judges Cot, Pawlak, Yanai, Hoffmann, Kolodkin 

and Lijnzaad and Judge ad hoc Treves in the Norstar Case, not(ne 11) above:: "nothing in the text of the 
Convention, in its travaux préparatoires, in other international treaties, in customary international law, or in the 

practice of States suggests that art. 87 and its corollary art. 92 altogether excludes the right of non-flag States to 

exercise their prescriptive criminal jurisdiction with respect to activities on the high seas."  
35 See notably Douglas. Guilfoyle, Shipping Interdiction and the Law of the Sea, (Cambridge University Press, 
Cambridge 2009), pp. 276–-277; Guilfoyle  and id. (n in A. Proelss note 34) above, pp. 702–-703. See also the 

overview of academic views provided in Honniball, (n note 3) above.  
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physical enforcement measures against ships while on the high seas. Such at-sea 

enforcement measures need to be distinguished from ex-post enforcement measures.36 

The latter term refers to enforcement measures against ships for matters that concern 

ships' activities on the high seas, but that are taken at a later stage, when the ship is no 

longer on the high seas. Such ex-post enforcement can e.g.for example take the form 

of enforcement measures by a (port) Sstate where the ship subsequently makes a call, 

or in the form of adjudicative jurisdiction by courts in a Sstate that has jurisdiction 

over the events under its national laws. Ex-post enforcement measures thus represent 

a sub-group of enforcement measures, encompassing both measures targeting the ship 

itself, such as detention, arrest or refusal to enter the port, and punitive (adjudicative) 

measures, such as prosecution of key persons involved in its operation or penalties 

imposed on crew, owners or others associated with the ship. The category accordingly 

includes both administrative and judicial enforcement measures and may be directed 

at the ship itself or at natural or legal persons. 

 

In jurisdictional terms, the difference is that the actual enforcement takes place within 

the territory of the enforcing Sstate, which ensures a clear link between the Sstate and 

the ship as far as the enforcement is concerned. Instead, the key matter here is 

whether the Sstate has a right to exercise its enforcement jurisdiction with respect to 

matters that previously have taken place on the high seas, (or possibly will take place 

on the high seas, after the departure of the ship).37 This relates to how far, in terms of 

geography and subject matter, the prescriptive jurisdiction of the enforcing Sstate 

extends.  

 

This distinction between different types of enforcement measures was not addressed 

in any amount of detail in Norstar, including in the minority opinion, but was 

recognized and emphasized by the Permanent Court of International Justice in 1927 in 

the Lotus judgment,38, which appears to be the basis for the conclusion in Norstar.39 

While subsequent provisions included in various law of the sea treaties have had the 

effect of 'correcting', or limiting the scope of the Lotus judgment, those measures have 

not affected its fundamental distinction between the two types of enforcement 

measures discussed here. 

 

2.3.2. 2.3.2 UNCLOSLOSC 

The distinction is maintained in UNCLOS LOSC too, albeit somewhat more 

discretely. Three articles specifically refer to the availability of enforcement of 

violations on the high seas by other means than at-sea enforcement. Each of these 

articles adopts a different approach to the prescriptive basis of the jurisdiction. 

                                                         
36 For a somewhat similar differentiation, see Rayfuse, (n note 3) above, pp.  328ff, distinguishing non-flag Sstates' 

'control' measures from 'sanctions'.  
37 This variant of port Sstate jurisdiction is sometimes labelled 'departure Sstate jurisdiction'. See e.g. Erik .J. 

Molenaar, 'Port State Jurisdiction' in, Max Planck Encyclopedia of Public International Law [2014], (Oxford 

University Press 2014)  para. 15.  
38 The Case of S.S. Lotus [1927], Permanent Court of International Justice, Series A, No 10,, 7 September 1927 pp. 
18–-19.  
39 See Nthe Norstar judgment, (n ote 11) above, at para. 216.  
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 8 

 

Article 97 addresses penal or disciplinary jurisdiction following collisions or other 

incidents of navigation on the high seas. Paragraph 3 preserves the exclusivity of flag 

Sstate jurisdiction when it comes to at-sea enforcement measures against the ship 

itself,40 while the first paragraph, which specifically refers to ex-post enforcement, 

includes another limitation:  

 

In the event of a collision or any other incident of navigation concerning a 

ship on the high seas, involving the penal or disciplinary responsibility of the 

master or of any other person in the service of the ship, no penal or 

disciplinary proceedings may be instituted against such person except before 

the judicial or administrative authorities either of the flag State or of the State 

of which such person is a national. 

 

The provision was originally included in the 1958 Convention on the High Seas to 

limit the jurisdiction of non-flag Sstates, not to extend it, as a response to –-  and 

“'correction”' of –- the broad range of jurisdictional bases accepted in the Lotus 

judgment, including the Sstate of the nationality of the victim of the collision.41 Its 

inclusion and history thus suggest that for high seas activities that are not covered by 

the article, similar limitations do not exist, if a basis for the jurisdiction can be found 

under general international law.42 

 

Second, Article 109 on unauthorized broadcasting from the high seas also separates 

physical (at-sea) enforcement (paragraph. 4) from (ex-post) adjudication jurisdiction 

(paragraph. 3). As to the latter, the list of available jurisdictional bases is exhaustive, 

but it covers a very wide spectrum, representing all main bases for extra-territorial 

jurisdiction.43 

 

Third, Article 218(1) authorisesauthorizes port Sstates to institute proceedings against 

foreign ships' violations of international discharge standards for ships on the high seas 

regardless of whether or not they have been affected by such discharges. The novelty 

of the article is that it establishes enforcement jurisdiction for high seas activities 

without requiring any other jurisdictional link to the enforcing Sstate than the 

(temporary) presence of the ship in its port. The significance of the provision thereby 

lies in that it creates the (prescriptive) extra-territorial jurisdiction of non-flag Sstates 

in the defined cases.44 This, in turn, suggests that a corresponding extra-territorial 

                                                         
40 UNCLOS LOSC art. 97(3) reads: "No arrest or detention of the ship, even as a measure of investigation, shall be 

ordered by any authorities other than those of the flag State." 
41 See also Donald .R. Rothwell and& Tim. Stephens, The International Law of the Sea, (2nd eEdn,., Hart 

Publishing, Oxford, 2016), p. 159. 
42 To this effect, also Honniball (, note 3) above, p. 512.  
43 LOSC aArt. 109(3) grants adjudicative jurisdiction to: the flag state; the state of registry of the installation; the 

state of which the person is a national; any state where the transmissions can be received; or "any State where 

authorized radio communication is suffering interference."  
44 As Brian .D. Smith,  observed in State Responsibility and the Marine Environment, tThe Rules of Decision, 

(Clarendon Press, Oxford 1988), p. 232, observed that art. 218 “is not an expansion of enforcement authority. 
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extension of adjudicative jurisdiction cannot be done by analogy to other high seas 

activities.  

 

Apart from such more or less express references to ex-post jurisdiction, some 

UNCLOS LOSC articles implicitly suggest that (port) Sstates may use their territorial 

sovereignty for placing requirements on foreign ships, including where those 

requirements relate to matters that have taken place beyond the Sstate's coastal 

jurisdiction. 45  In these cases, jurisdiction is based on the temporary subsequent 

presence of the ship in the territory of the enforcing Sstate, but no guidance is 

provided on regarding the foundation for the prescriptive jurisdiction or on what 

limitations apply for the exercise of port Sstate jurisdiction apply. Advice on those 

issues accordingly has to be sought in other areas of international law.46 

 

The main inference of the above for the matter under discussion is that different 

jurisdictional principles govern at-sea and ex-post jurisdiction over activities on the 

high seas. The absence of an explicit prescriptive basis for non-flag Sstates to exercise 

ex-post jurisdiction in UNCLOS LOSC does not necessarily mean that such exercise 

is prohibited or limited to express exceptions laid down in other agreements. The 

examples illustrate that, while the situation differs between subject matters, UNCLOS 

LOSC is not a closed jurisdictional systemsystem, and the system often (implicitly or 

explicitly) relies on other principles of jurisdiction under international law. 47  The 

availability of such jurisdictional principles for justifying ex-post enforcement 

measures on the high seas eventually depends on their status more generally under 

international law.48 

 

2.3.3. 2.3.3 Subsequent practice 

Finally, it should be noted that the distinction between at-sea enforcement and ex-post 

enforcement relating to the high seas seems to be maintained in post-UNCLOS LOSC 

treaty-making practice. Existing agreements granting jurisdiction for non-flag Sstates 

over activities on the high seas are principally concerned with at-sea enforcement 

jurisdiction, i.e. physical enforcement measures against an individual suspected ship 

on the high seas. The main examples in this field relate to drug trafficking, terrorism-

related crimes, and migrant smuggling. All cases indicate a significant reluctance to 

challenge the exclusivity of flag Sstate jurisdiction on the high seas. 

 

Subsequent efforts to strengthen drug trafficking enforcement in treaties on the basis 

of UNCLOS Article 108 of the LOSC have not significantly confronted the 

                                                                                                                                                                 
States always possess authority to enforce prescriptions within territory. The expansion is in the reach of 
prescriptions.”. 
45 Notably UNCLOS LOSC arts. 25(2), 211(3) and 255.  
46 See also UNCLOS LOSC art. 27(5) extending criminal jurisdiction over foreign to acts committed before the 

ship's arrival to the territory of the non-flag state, hence including acts committed on the high seas.  
47 Section 3.3.1 below.  
48 Section 3.3 below. 
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exclusivity of flag Sstate jurisdiction on the high seas,49 at the multilateral level at 

least.50  

 

Threats relating to terrorism and the proliferation of weapons of mass destruction 

have been dealt with in several different fora. The 2005 Protocol to the 1988 

Suppression of Unlawful Acts (SUA) Convention includes a boarding regime with 

respect to suspectedsuspicious vessels, but one which is based on various forms of 

flag Sstate consent.51 It has been complemented by bilateral agreements that have 

curtailed the exclusivity of flag Sstate jurisdiction to some extent52 and, occasionally, 

by more targeted resolutions by the UN Security Council (UNSC).53  

 

The international agreements of relevance to migrant smuggling do not include any 

limitations to the exclusive jurisdiction of flag Sstates on the high seas either. 54 

However, in view of the European migration crisis in 2015, the UNSC stepped in to 

provide a role to non-flag Sstates.55 This development, closely intertwining the law of 

the sea with refugee law and human rights law, illustrates an increased preparedness 

to make use of binding UNSC resolutions to deal with emergencies at the high seas 

where the exclusivity of flag Sstate jurisdiction may otherwise impede effective 

enforcement measures.56  

 

                                                         
49 Art. 17 of the 1988 UN Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances 
remains solidly based on ex-ante consent by the flag Sstate to any degree of enforcement by other Sstates, and the 

1995 Council of Europe Agreement on Illicit Traffic at Sea is only insignificantly more far-reaching in this 

respect.  
50 A number of bilateral treaties have been concluded on the illicit trade with drugs at sea, some of which provide 
for significant limitations of the exclusive flag Sstate enforcement jurisdiction. See e.g. Robin. Geiss and, 

Christian .J. Tams, ‘'Non-Flags as Guardians of the Maritime Order: Creeping Jurisdiction of a Different Kind?’' in 

Henrik. Ringbom (ed.), Jurisdiction over Ships - Post-UNCLOS Developments in the Law of the Sea, (Brill, 

Leiden, 2015), pp. 35–-38. 
51 Art. 8bis of the Protocol, which includes opt-in solutions in the form of a presumed consent by the flag Sstate in 

the absence of a response within four hours, or as an ex-ante acceptance of flag Sstate consent to board and search 

suspicious ships. See e.g. Guilfoyle note (n 35) above, p. 257;, and Geiss and& Tams, (note  5049), at pp. 43–-46. 
52 A large number of bilateral agreements have been initiated by certain Sstates, notably the US, with a broad 
number of Sstates, including all major flag Sstates in the world, through the 'Proliferation Security Initiative' (PSI). 

The main trend in those agreements, too, is a general respect for the flag Sstate jurisdiction, though some of them 

provide for presumed consent by the flag Sstate in time limits of two to four hours, but only if the request remains 

unanswered, not if it is turned down. On these, see the analysis by Henning. Jessen, ‘United States’ Bilateral 
Shipboarding Agreements—Upholding Law of the Sea Principles while Updating State Practice’ in Ringbom (ed.) 

(n note 5049) above, at pp. 50–-81. 
53 The UNSC has not adopted any Resolution under cChapter VII of the UN Charter that would directly challenge 

the exclusivity of flag Sstate jurisdiction, though UNSC Resolution No. 1874 (2009) on the security situation in 
North Korea comes close, in that it establishes that, in case a flag Sstate refuses to consent to inspection, the 

Security Council "decides that the flag State shall direct the vessel to proceed to an appropriate and convenient 

port for the required inspection" and authorizes and requires the port Sstate to seize and dispose of any relevant 

items found on board (paras 10–-14). 
54 See notably arts. 8 and 9 of the 2000 Protocol against the Smuggling of Migrants by Land, Sea and Air, 

Supplementing the United Nations Convention Against Transnational Organized Crime. 
55  In particular, a series of resolutions have been adopted on the use enforcement powers against migrant 

smuggling vessels on the high seas off the coast of Libya. Resolution 2240 (2015), adopted under cChapter VII of 
the UN Charter, declares an exceptional one yearone-year period, which has since been renewed and remains in 

force, during which Sstates are exceptionally authorisedauthorized to inspect and even seize the ship, provided 

they ‘"make good faith efforts to obtain the consent of the vessel’s flag State prior to using the authority outlined 

in this paragraph’" (paras. 7–-10).  
56 See also Martin. Ratcovich, International Law and the Rescue of Refugees at Sea, (Stockholm University, 

Stockholm 2019). 
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With respect to at-sea enforcement relating to high seas fisheries of straddling and 

highly migratory fish stocks, the development has been a combination of the 

provisions of the UN Fish Stocks Agreement ( UNFSA) and subsequent rules by 

regional fisheries management organizations or arrangements.57 

 

In brief, this practice indicates that even limited departures from the exclusivity of 

flag Sstate jurisdiction on the high seas in the form of at-sea enforcement are dealt 

with by means of treaties or other binding mechanisms, thereby reflecting the formal 

requirements of exceptions to exclusivity as provided for in UNCLOS Article 92(1) 

of the LOSC. In this sense, the agreements and UNSC resolutions referred to above 

not only confirm, but effectively strengthen the flag Sstate’'s exclusivity with regard 

to at-sea enforcement on the high seas.58 The examples are still based on some form 

of consent by the flag Sstate, either at the individual at-sea enforcement situation or 

by ex-ante consent by becoming a party to the agreement in question. Interestingly, 

the most recent UNSC resolutions on migrant smuggling in the Mediterranean 

indicate a small shift in this regard.59 

 

Conversely, there are few international agreements seeking to establish a right of non-

flag states to take ex-post enforcement measures relating to high seas violations, i.e. to 

extend the prescriptive jurisdiction of non-flag Sstates to the high seas. In this field, 

the development has been less coordinated, taking place through unilateral 

legislations or actions by individual Sstates or regions, without a basis in treaties 

established for the purpose or, in some cases, included on a case-by-case basis in 

UNSC Resolutions. 60  Instead, jurisdiction over foreign ships has generally been 

founded on the presence of the ships in question in the ports or internal waters of the 

enforcing Sstate.61 

 

Apart from the serious maritime crimes covered by the SUA Convention regime,62 the 

main exception in this regard is found in the field of high seas fisheries, where both 

                                                         
57 UNFSA aArt. 21 of the FSA provides a possibility for flag Sstates parties to consent to at-sea enforcement by 

other parties on the high seas, which has not been used in practice. See Erik .J. Molenaar, 'Regional Fisheries 

Management Organizations' in Marta .Chantal. Ribeiro et al.and others (eds.), Global Challenges and the Law of 
the Sea, (Springer Nature, Switzerland, 2020), p. 100. However, a less direct form of ex-ante flag Sstate consent is 

foreseen in arts. 8 and 17. In practice it has been noted that there is a growing expectation that flag Sstates, both 

members and non-member in RFMOs, will grant the necessary consent to RFMOs. See e.g. Rayfuse (n, note 3) 

above, p. 327;  and the more recent review of the practice of RFMO, undertaken in Arron .Nicholas. Honniball, 

Extraterritorial Port State Measures: The basis and limits of unilateral port state jurisdiction to combat illegal, 
unreported and unregulated fishing, (PhD thesis, Utrecht University, School of Law, 2019), cCh 5.  
58 See also Natalie. Klein, Maritime Security and the Law of the Sea, (Oxford University Press, Oxford, 2011) , p. 

134.  
59 See Noten 55 above.  
60 See e.g. the very broad range of measures imposed on UN member Sstates to enforce the sanctions against ships 

trading with North Korea under SC Resolution 1718 (2006) and subsequent resolutions, <summarized at 

www.un.org/securitycouncil/sanctions/1718> accessed 26 April 2021.  
61 Some key examples are referred to in section 3.2.3 below. 
62 See note n 51 above. Art. 6(1)(c) of the 1988 Convention specifically calls for Sstates to establish their 

jurisdiction over the offences covered by the Convention (i.e. serious offences involving threats to the safety of 

navigation of the ship and a series of terrorism-related offences that were added through the 2005 Protocol) if 
committed by their nationals. Optional jurisdiction for those can be established under art. 6(3) if "a national of that 

State is seized, threatened, injured or killed.". 
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the UNFSA and the Agreement on Port State Measures to Prevent, Deter and 

Eliminate Illegal, Unreported and Unregulated Fishing (PSMA) include provisions on 

ex-post enforcement measures against violations of fishing standards on the high 

seas.63 The listed measures focus on port access and trade measures, which as far as 

the law of the sea is concerned, implies withholding of benefits for the vessel in 

question rather than constraining its rights.64 Both agreements highlight that they are 

not to be construed as limiting the range of (additional) enforcement options for port 

Sstates to exercise their territorial sovereignty over ships in their ports under 

international law.65 

 

Looking at on-going treaty-making projects, the draft ILBI text66 does not includes no 

any express exception to flag Sstates’' exclusive jurisdiction over at-sea enforcement. 

This contrasts with the UNFSA –- another UNCLOS LOSC implementing agreement 

that which, in many respects, provides the relevant precedent for the ILBI process. As 

to ex-post enforcement, the draft ILBI text essentially leaves the implementation and 

enforcement to be governed by general international law. 67  Apart from a single 

general provision on implementation,68 Part II of the text, dealing with area-based 

management tools (ABMTs), includes a more specific article on implementation. 

Article 20 accepts that international law may provide a basis for further-going 

implementation measures, including for non-flag Sstates, provided the activity is 

under their jurisdiction or control.69 Further implementation measures through global, 

regional, subregional and sectoral bodies is specifically promoted. 70  The chosen 

formulations, which are modelled on Aarticles 8 and 17 of the UNFSA, open up for 

future regional and sectoral enforcement measures and policies. 

 

2.4. 2.4 Conclusion  

It follows from the above that the exclusivity of flag Sstate jurisdiction referred to in 

Article 92(1) falls short of providing a general exclusivity of jurisdiction over ships 

on the high seas. Not only does the provision refer to enforcement jurisdiction, as was 

correctly noted by the minority in the Norstar judgment, but it is also limited to at-sea 

enforcement measures taken physically against ships while on the high seas. The 

other main category of enforcement jurisdiction, labelled here ex-post enforcement, 

represents a lighter and more indirect interference with ships’' navigational rights and 

                                                         
63 In particular the references to prohibition of landings and transshipments in art. 23(3) of the FSA and the, 
further-going, arts. 8 and 18(1) of the PSMA.  
64  On this distinction, see in particular Erik .J. Molenaar, ‘Port State Jurisdiction toward Comprehensive, 

Mandatory and Global Coverage’ (2007), 38 Ocean Development and International Law 225, 2007;. Molenaar Id., 

at note (n 57) above, p. 101, also notes that the question of benefits and rights may be quite different if viewed 
from an international trade law perspective, and that many of the denied benefits therefore may involve important 

trade law implications.  
65 FSA art. 23(4). Art. 4(1)(b) of the PSMA specifically adds, "including their right to deny entry thereto as well as 

to adopt more stringent port State measures than those provided for in this Agreement.". 
66 See nNote 10 above.  
67 ILBI, draft art. 4(1). 
68 ILBI draft art. 53(1) obliges the parties to "take the necessary legislative, administrative or policy measures, as 

appropriate, to ensure the implementation of this Agreement.".  
69 ILBI draft art. 20(2). 
70 ILBI draft art. 20(4). See also draft para. 6 relating to non-parties to the ILBI.  
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the freedom of the high seas. It may not even be directed against the ship at all, but 

against other persons and entities linked to its operation, and is thereby even further 

distanced from such traditional principles of the law of the sea. 

 

Different types of enforcement jurisdiction accordingly need to be separated in view 

of their differences in terms of jurisdictional foundation. A schematic view of the 

main categories is provided in Figure 1.  

 
Figure 1.: Bases of non-flag Sstate jurisdiction over ships on the high seas. 

 

Those distinctions, however, represent only a first, rather basic, observation on the 

nature of jurisdiction on the high seas. A fuller understanding of the available 

“'jurisdictional space”' of non-flag Sstates relating to foreign ships' activities on the 

high seas calls for a closer study of the nature and extent of both prescriptive and (ex-

post) enforcement jurisdiction.  

 

3. 3 Available jurisdictional space for dealing with matters on the high seas  

3.1. 3.1 General 

The review of UNCLOS LOSC and subsequent practice above suggest that it is in the 

field of ex-post enforcement measures that the jurisdictional opportunities for non-

flag Sstates lie. The regulatory possibilities and limitations linked to exercise this 

jurisdiction with respect to activities on the high seas are addressed below. Section 3.2 

assesses the jurisdictional opportunities under the law of the sea framework, which 

centerscenters on the extent to which Sstates may exercise such jurisdiction over 

foreign ships’' activities on the high seas in their capacity as port or market Sstates. 

Section 3.3 then explores whether and to what extent other bases of jurisdiction in 

international law could provide a basis for such jurisdiction by non-flag Sstates.  
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1.2. 3.2 Port Sstate jurisdiction 

3.2.  

3.2.1. 3.2.1 General 

In contrast to the rigid limitations of coastal Sstate jurisdiction over foreign ships, port 

Sstates are largely left outside the jurisdictional scheme of UNCLOSLOSC. Instead, 

the jurisdiction of port Sstates originates in the sovereignty of Sstates over their 

territory and the (voluntary presence of a ship in that territory.)71 presence of a ship in 

that territory. It is well-established that internal waters, for jurisdictional purposes, 

may be assimilated to the land territory of the Sstate and that ships, through their 

voluntary presence in the port or internal waters of another Sstate, subject themselves 

to the territorial jurisdiction of that Sstate.72 As a starting point, a port Sstate is hence 

free to impose its national rules on foreign ships and to enforce those rules by 

(reasonable) means of its choice, at least as far as they do not relate to matters which 

are completely internal to the ship.73 

 

It is similarly widely accepted in international law that there is no general right of 

access of ships to foreign ports and that port Sstates, a fortiori, have the right to place 

conditions on such access.74 UNCLOS LOSC itself employs a wording in a number of 

provisions that confirms the existence of that right of port Sstates.75  

 

Those rights, however, do not provide unlimited jurisdiction to regulate foreign ships. 

As was already noted, the physical presence of a ship in the territory does not in itself 

justify enforcement of any type of requirements; a valid prescriptive basis is still 

required. 76  Apart from potential treaty restraints and the general enforcement 

safeguards and other reasonableness requirements,77 the available jurisdiction for port 

Sstates to undertake ex-post enforcement measures with respect to foreign ships 

relating to their activities beyond the port Sstate’'s national waters essentially depends 

on three separate issues to be discussed further below: the type of requirement 

imposed; the type of enforcement measures taken; and the availability of a 

jurisdictional basis to justify the extra-territorial reach.  

                                                         
71 The reference in arts. 218 and 220 to vessels that have voluntarily entered the port, excludes ships which have 
been forced to the port, but is commonly also understood as excluding the application of these articles to ships 

which have arrived following force majeure or distress. 
72 UNCLOS LOSC art. 2.  
73 See, e.g., Robin .Rolf. Churchill and Alan .Vaughan. Lowe, The Law of the Sea, (3rd edn,. Manchester 
University Press, 1999) 65–69. 
74 Alan Vaughan A.V. Lowe, ‘The Right of Entry into Maritime Ports in International Law’ (1977) 14 San Diego 

Law Review , 1977, pp. 597–622; Louise. de la Fayette, ‘Access to Ports in International Law’ (1996) 11(1) 

International Journal of Marine and Coastal Law, 1996, p. 1. This right was confirmed in Case concerning Military 
and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United States of America) [1986], 27 June 

1986, ICJ Reports 1986, para. 213. 
75 Note See n 45 above.  
76 At noteSee n 20 above. See also Geert. De Baere and& Cedric. Ryngaert, 'The ECJ's Judgment in Air Transport 
Association of America and the International Legal Context of the EU's Climate Change Policy' (2013), 18 

European Foreign Affairs Review, 2013, p. 402: "Just as in criminal jurisdiction, the presence of ships in territory 

is not constitutive for the existence of the jurisdiction but merely conditions its exercise"; and Sophia. Kopela, 

'Port-State Jurisdiction, Extraterritoriality, and the Protection of Global Commons' (2016), 47 Ocean Development 
& International Law, 2016, pp. 93–-95, 105.  
77 See at noten 133 belo.w.  
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3.2.2. 3.2.2 Type of requirement 

For many types of unilateral requirements imposed by a port Sstate there is no need to 

specify the geographical extent of the requirement. If the subject of regulation is a 

“'static”' or “'continuous”' condition of the ship (such as typically a requirement 

relating to the construction, design, equipment or manning (CDEM) of the ship), the 

violation “'follows”' the ship. In this case the violation (also) takes place in the port 

itself where the Sstate's prescriptive jurisdiction is undisputed. For example, a 

requirement that fishing vessels entering ports of the regulating Sstate shall have a 

(functioning) device on board for recording their fisheries activities on the high seas 

would fall under the category of static measures and hence would be subject to 

territorial jurisdiction, while the actual use of the device on the high seas would be a 

matter of conduct which needs to be described in geographical terms, hence needing 

an extra-territorial jurisdictional basis for the high seas. 

 

Static port Sstate requirements are thus, despite their impact on navigational 

freedoms, easier to justify in a jurisdictional sense than requirements prescribing a 

certain conduct by the ship or its crew on the high seas.78 Quite a few existing port 

Sstate requirements relate to static requirements and thus effectively apply in all areas 

where the ships in question operate.79 There are no international judgments on the 

validity of such requirements and national case law on the matter is scarce and 

inconclusive.80 

 

The jurisdictional distinction between different types of requirement and the location 

at which they are breached opens up for jurisdictional “'constructions”' by the port 

Sstate. Even where the targeted issue in reality concerns in fact a certain conduct on 

the high seas, there may be regulatory techniques available to “'territorialize”' the 

conduct. By defining the offence in terms that ensures that the violation only takes 

place in the port, 81  transforming the operational requirement into a CDEM 

                                                         
78  Molenaar, (n 37) above, para. 20; Cedric. Ryngaert and& Henrik. Ringbom, 'Introduction: Port State 

Jurisdiction: Challenges and Potential' (2016) 31(3) International Journal of Marine and Coastal Law, 2016, pp. 
379-394; Robin. Churchill, 'Port State Jurisdiction Relating to the Safety of Shipping and Pollution from Ships—

What Degree of Extra-territoriality?' (2016) 31(3) International Journal of Marine and Coastal Law 442, in the 

same issue, pp. 454–-458. See also the discussion of the distinction between CDEM and other measures in Henrik. 

Ringbom, The EU Maritime Safety Policy and International Law, (Brill, Leiden, 2008) , pp 337–-341 and 433–-
435;  and Sophia. Kopela, 'Making Ships Cleaner: Reducing Air Pollution from International Shipping' (2017), 26 

Review of European, Comparative & International Environmental Law, 231, 2017, pp. 239–-240.  
79 Well known examples include unilateral requirements on oil tanker constructions imposed by the United States 

(1990 Oil Pollution Act (Pub. L. 101-380)) and the European Union (Regulation  417/2002 on the accelerated 
phasing-in of double hull or equivalent design requirements for single hull oil tankers).  
80 The William Rodman Sellers v. Maritime Safety Inspector [1998] judgment by the Court of Appeal in New 

Zealand, CA 104/98 , 5 November 1998, which ruled out the imposition of CDEM measures, has been widely 

criticized in legal literature. CDEM requirements by port Sstates were specifically accepted in the Swedish 
judgment Miljönämnden i Helsingborgs kommun v. HH Ferries and Sundbusserne, [2006]Case No. M 8471-03, 

Svea Court of Appeal, Environmental Court of Appeal (Miljööverdomstolen) M 8471-03, 24 May 2006. A very 

extensive understanding of the reach of port Sstate jurisdiction in an aviation context was expressed by the Court 

of Justice of the EU, in the IAATA Case 366/10, ECLI:EU:C:2011:864, para 125.  
81 See e.g. Section 59C of the Australian Great Barrier Reef Marine Park Act 1975, under which the punishable 

offence is "to enter an Australian port after navigating without a pilot if ... a regulated ship navigates without a 
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requirement,82 or focusing on secondary conduct that is related to the violation but 

takes place in the port, 83  some of the jurisdictional hurdles relating to the extra-

territorial impact could be overcome. The real target of such violations may relate to 

conduct that has occurred well before the ship entered the waters of the enforcing port 

Sstate. Yet the labelling of the offence means that the violation has occurred within 

the territorial jurisdiction of the port Sstate. Even if widely practiced, 84  such 

techniques may seem questionable from a jurisdictional point of view. Proposals to 

use port Sstates’ territorial jurisdiction in this way have rightly been held to ‘“work a 

strain on the logic of the principles [of jurisdiction].’”.85 Yet, they correspond in a 

technical sense to the principles of (territorial) jurisdiction.86  

 

3.2.3. 3.2.3 Type of enforcement measure 

The absence of a right of access to ports, and the consequent right of port Sstates to 

place conditions on such access, suggests that the legality of the port Sstate's 

requirements also depends on what type of enforcement measures it takes against 

non-complying ships.87  If the enforcement measure in question is the denial of a 

benefit to which the ship has no right, the availability of prescriptive jurisdiction for 

the measure is not relevant. This includes a series of potentially powerful measures, 

including the prohibition of landing catches caught on the high seas in violation of the 

port (or market) Sstate's unilateral requirements, limitations with respect to the denial 

of (current or future) port access altogether. In so far as it is not otherwise bound by 

other international treaties, such as trade agreements, 88  a Sstate that refuses port 

access for ships that have engaged in certain conduct on the high seas, may, in other 

words, do it on the basis of its right to refuse access independently of whether or not it 

has explicit (prescriptive) jurisdiction to regulate the conduct in question.  

 

The denial of market-related benefits as a vehicle for exercising jurisdiction over 

events taking place on the high seas has been used in fisheries regulation for decades. 

                                                                                                                                                                 
pilot in the compulsory pilotage area." See also VaughanV. Lowe and, Christopher. Staker, 'Jurisdiction' in, 
Malcolm .D. Evans (ed.), International Law, (3rd edn,. Oxford University Press, Oxford, 2010), p. 332. 
82 eE.g. by focusing on the availability on board of 'magic pipes', by-passing the required installations measuring 

the amount of oil in discharged wash-waters, instead of targeting actual illegal discharges. 
83 eE.g. failure by the crew to provide adequate records of fuel consumption or ballast water management for the 
entire duration of the ship's voyage or failure to co-operate with port Sstate enforcement officials. 
84 See e.g. V . Lowe and, C. Staker 'Jurisdiction', M.D. Evans (ed.) International Law, 3rd ed. Oxford University 

Press, Oxford, 2010, p(n 82). 332; and Richard. A. Udell, ‘United States Criminal Enforcement of Deliberate 

Vessel Pollution: A Document-Based Approach to MARPOL’, in Davor. Vidas (ed.),: Law, Technology and 
Science for Oceans in Globalisation -– IUU Fishing, Oil Pollution, Bioprospecting, Outer Continental Shelf, 

(Martinus Nijhoff Publishers , The Hague, 2010) 269. 
85 Smith, (n note 44) above, p. 176. 
86 iIbid. See also Lowe and& Staker, (n note 8482) above, who take the view that the legal acceptability of this 
kind of jurisdictional claims will have to depend on the way in which they are received and reacted upon by other 

Sstates in practice.  
87 See notably Molenaar note (n 64) above.  
88 While such legal restraints may be very important, not least in a fisheries context, they cannot be discussed here. 
On the role of international trade law in limiting port Sstate jurisdiction, see e.g. Molenaar note (n 37) above, Part 

C; Andrew. Serdy, ‘'The Shaky Foundations of the FAO Port State Measures Agreement: How Watertight Is the 

Legal Seal against Access for Foreign Fishing Vessels’', (2016) 31(3) International Journal of Marine and Coastal 

Law, 2016, pp. 422-441; and Erik. Romée van der Marel, ‘Evaluating Market Conditionality in Fisheries - 
International Law and Global Administration’, (PhD thesis, UiT The Arctic UniverstiyUniversity of Norway, 

Tromsø, 2019), cChapter 7.  
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A well-established example is the prohibition to land catches that have been 

unlawfully caught on the high seas.89 In commercial shipping, Sstate practice is less 

widespread, but in particular since the turn of the Millennium, there have been 

examples of port Sstates conditioning access to their ports of vessels based on their 

conduct beyond the Sstate’'s own coastal waters.90
 In certain international treaties that 

have been developed since the turn of the Millennium, the right of port Sstates to 

place conditions for access to their ports has explicitly been confirmed.91 Some recent 

IMO conventions have also included a provision stating that they are not intended to 

limit the residual jurisdiction of port Sstates to apply further-going measures in 

accordance with international law.92  

 

3.2.4. 3.2.4 Availability of extraterritorial jurisdictional basis 

For enforcement measures that cannot be justified under any of the above 

considerations, an express basis for the extra-territorial jurisdiction is required. This 

would typically apply to adjudicative measures, such as penalties or other punitive 

measures, including confiscation of property. This type of jurisdiction is not limited to 

port Sstates, but may be invoked by any Sstate that has a sufficient jurisdictional link 

to the extra-territorial conduct in question.  

 

It was already noted in Ssection 2.2 above that UNCLOS LOSC contains few explicit 

references to such jurisdiction for non-flag Sstates relating to the high seas. In 

practice, too, it seems that  that punitive measures have been sparingly applied for 

violations on the high seas.93 Yet, that is not necessarily the end of the matter, as 

several provisions implicitly require going beyond UNCLOS LOSC to clarify the 

reach of non-flag Sstates’' prescriptive jurisdiction. The spatial jurisdictional scheme 

as laid down in the law of the sea is therefore not the only jurisdictional system of 

relevance for governing the reach of adjudicative jurisdiction in respect of high seas 

                                                         
89 To some extent this practice, as was noted in note n 63 above, has been codified in international fisheries 

agreements. For an overview of national and regional practice in this regard, see A.N. Honniball note (n 57) above, 
chapters 6 and 7.  
90  Available examples range from measures with relatively mild impact on navigational freedoms, such as 

notification and reporting obligations prior to port entry (s (see e.g. M. Bevan Marten, '‘Port State Jurisdiction over 

Vessel Information: Territoriality, Extra Territoriality and the Future of Shipping Regulation '’, (2016)in 31 
International Journal of Marine and Coastal Law, 2016, pp. pp. 470; -498 and Kopela (n, note 76) above, at pp. 

96–-97)), to more intrusive requirements, such as obligations to perform certain environmental operations prior to 

entering the port (e.g. the 2001 Australian ballast water management requirements, which were modified in 2015 

and aligned with the 2004 International Convention for the Control and Management of Ships’ Ballast Water and 
Sediments, BWMC), and to keep a record of the port-based ships' overall CO2 emissions (EU Regulation 2015/757 

on the monitoring, reporting and verification of carbon dioxide emissions from maritime transport) or to have a 

pilot on board during prior passage in an international strait ( (see e.g. Australian requirements with respect to the 

Torres Strait referred to in Molenaar, (n note 37) above, para 21. See  and also Kopela note (n 76) above, at pp. 
101–0-102).).   
91 eE.g. SOLAS rReg. XI-2/9 (2.2 and 2.5). 
92 See e.g. art. 1(3) of the 2001 International Convention on the Control of Harmful Anti-fouling Systems on Ships 

and art. 2(3) of the BWMC.  
93 The main legislative examples relate to pollution violations, which have a basis under UNCLOS LOSC art. 218. 

Such penalties are required under EU Directive 2005/35 on ship-source pollution and on the introduction of 

penalties for infringements, but do not appear to have led to convictions for pollution incidents on the high seas. A 

review of penalties in the fisheries sector is undertaken by Honniball, note (n 57 above), section 5.3.5, also 
concludes that available examples are limited and tend to relate to exceptional circumstances. See also Molenaar, 

(nnote 57), p. 102.  
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violations. The availability of other international jurisdictional bases is considered 

separately in section 3.3 below.  

 

1.3. 3.3 Bases for extra-territorial jurisdiction under general international law 

3.3.  

3.3.1. 3.3.1 General  

Extra-territorial jurisdiction of Sstates to legislate in respect of activities occurring 

beyond their own territory has to be based on a specific principle of jurisdiction that is 

recognized under international law. 94  The most widely recognized principles are: 

active personality principle; the passive personality principle; the protective principle 

and the universality principle. 95  A detailed examination of those (uncodified) 

principles is beyond the scope of this chapter. For present purposes it suffices to note 

that the principles enjoy varying degrees of international acceptance and that the one 

which is most relevant here (active personality, providing jurisdiction on the basis of 

nationality) is the one that is subject to least controversy, which is the active 

personality principle, providing jurisdiction on the basis of nationality. For this 

reason, the active personalitylatter principle is discussed separately in Ssection 3.3.2 

below, while some other principles are only briefly mentioned in Ssection 3.3.3.  

 

Whether an alternative jurisdictional basis for ex-post enforcement measures against 

foreign ships' activities on the high seas is available through these principles 

essentially depends on the relationship between UNCLOS LOSC and general 

international law. This relationship is not entirely straightforward. While the general 

principles of jurisdiction do not feature in UNCLOSLOSC, it is clear that the 

jurisdiction allocated to flag, coastal and port Sstates in different sea areas in 

UNCLOS LOSC have their inspiration in -– and may be traced to -– those 

principles.96 The key question for present purposes is whether the UNCLOS LOSC 

regime entails the exclusion of other jurisdictional principles under general 

international law or whether those principles could be applied concurrently.  

 

The absence of any reference to the general jurisdictional principles could be taken as 

indicating that UNCLOS LOSC represents a lex specialis regime that overrides any 

other bases of jurisdiction for matters taking place on the high seas.97 However, the 

text of the UNCLOS LOSC does not purport to exclude other jurisdictional bases 

where the Convention itself does not provide guidance. The eighth paragraph of its 

                                                         
94 See Michael. Akehurst, ‘Jurisdiction in International Law’ (1972–1973) XLVI British Yearbook of International 

Law, p  167; Lowe note (n 86) above , pp. 340–342; and Ryngaert note (n 21) with further references. 
95 Cedric. Ryngaert, Jurisdiction in International Law, (2nd Editionedn, Oxford University Press , Oxford, 2015), 

cChapter 4.  
96 Gavouneli, note (n 25) above, pp. 7, 33–3-34. 
97 See, e.g., Geiss and& Tams, (n note 49) above, p. 21, considering that the exclusive flag state jurisdiction of art. 
92(1) in UNCLOS LOSC "supersedes other [jurisdictional] links, including traditional categories such as 

ownership and nationality of seafarers, or more recent grounds justifying assertions of jurisdiction in other fields 

such effects or impact." (Footnote omitted). Similarly, Doris. König, ‘Flag of Ships’ in Rüdiger Wolfrum (ed),, 

Max Planck Encyclopaedia of Public International Law, (Oxford University Press 2009) at para. 25: "As a rule, 
other States have no right to exercise prescriptive, enforcement, and adjudicative jurisdiction over foreign ships on 

the high seas."  
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preamble specifically affirms that ‘“matters not regulated by this Convention continue 

to be governed by the rules and principles of general international law.’”. 

 

Indeed, the horizontal nature of international law would not permit a convention, 

however constitutional it may be, to rule out the application of other jurisdictional 

bases, to the extent they are based in customary international law, which is arguably 

the case for at least some of the bases for extra-territorial jurisdiction.98 Rather, as is 

recognized in UNCLOS LOSC itself, the law of the sea does not exist in isolation 

from other legal branches of international law, but is an integrated part of it and 

should be understood in relation to developments in general international law.99  

 

In view of such considerations, and the observations made in Ssection 2.3 above, it 

seems justified to conclude that the UNCLOS LOSC does not constitute an 

exhaustive source for apportioning jurisdiction over activities on the high seas. While 

the Convention represents a manifestation and in most cases a clarification of the 

application of the principles of jurisdiction under general international law to the 

subject matters regulated therein, it does not replace them in the sense that alternative 

jurisdictional principles would necessarily be excluded.  

 

3.3.2. 3.3.2 Nationality (active personality) 

The connection between the Sstate and its nationals is one of the oldest legal links in 

international law, and a Sstate’'s jurisdiction over its nationals for activities carried 

out beyond a Sstate’'s territory is not in doubt. It was already noted above that 

UNCLOS LOSC includes a few explicit examples of non-flag Sstate jurisdiction over 

matters taking place on the high seas, such as notably jurisdiction over collision cases 

and ‘"other incidents of navigation’" as regulated in Article 97 and in respect of 

unauthorized radio broadcast in Article 109(3)(c). 100
 By contrast the reference to 

'nationals' in respect of high seas fisheries  in Articles 116 and 117 is of lesser 

relevance for the present context, due to that term's historic context.101 

 

Despite the absence of  any international treaty specifically authorisingauthorizing 

                                                         
98 Ryngaert, note (n 95) above.  
99 Apart from the eighth preambular paragraph quoted, above, this follows explicitly from e.g.  arts. 87(1), 237 

and, with some qualifications, art. 311. The need to interpret UNCLOS LOSC in light of subsequent developments 

of agreements and principles has also been established by international case law, e.g. in the Order of the Southern 
Bluefin Tuna Cases (provisional measures) ITLOS Cases 3 and 4, (New Zealand v. Japan; Australia v. Japan) (27 

August 1999), ITLOS 3 and 4, 27 August 1999, para. 70; ITLOS Case No 21 Request for an advisory opinion by 

Sub-regional fisheries Commission (2 April 2015), ITLOS 212 April 2015, para. 120; Chagos Marine Protected 

Area Arbitration (Mauritius v United Kingdom) (Award, 18 March 2015) PCA Case 2011–03Chago Islands 
Marine Protected Area Arbitration, PCA Case 2011-03 (Mauritius v. United Kingdom), 18 March 2015, para. 538; 

South China Sea Abritration Arbitration, note(n 24) above, paras. 942 and, 945 . 
100 Section 2.3 above. 
101 The term dates back to the 1958 Convention and essentially replaces the term 'vessel'. Based on preparatory 
work for that convention "the term 'nationals' denotes fishing boats having the nationality of the States concerned, 

irrespective of the nationality of the members of their crews.". See (Report of the International Law Commission 

covering the work of the eighth session (A/3159), art. 49, Commentary, para. 2. II Yearbook of International Law 

Commission (1956), at p. 287. See also Myron .H. Nordquist (ed.), United Nations Convention on the Law of the 
Sea: A Commentary, (vVollume II, Brill Nijhoff, Dordrecht, 1993), p. 282. The term is 'nationals' in this meaning 

is no longer used in the FSA. 
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criminal jurisdiction for the Sstate of nationality for 'ordinary' crimes on the high 

seas,102  it seems clear that cases like assault, manslaughter or murder on board ships 

on the high seas are not subject to the exclusive jurisdiction of the flag Sstate. The 

jurisdiction of the Sstate of nationality of the perpetrator over such acts, wherever 

they occur, is one of the key principles of international criminal law, which is widely 

present in Sstates’' legislation and appears to be entirely uncontested.103  

 

The principle applies to national criminal law in general and is not necessarily limited 

to particularly violent crimes. Within the realm of marine biodiversity protection, 

nationality as a basis for jurisdiction is explicitly acknowledged in earlier instruments, 

including notably in the International Convention for the Regulation of Whaling,104 

but also in various EU measures aimed at IUU fisheries.105  

 

An element which is not often raised in a shipping context is that jurisdiction based on 

nationality also extends to corporations that are registered in the enforcing state.106 

This represents a significant avenue to jurisdiction, given that ship-owning 

companies, fisheries, mining and other corporations will commonly be heavily 

involved in activities on the high seas undertaken under another Sstate’'s flag. The 

potential relevance of jurisdiction over the shipowner has increased with the 

development of open registers, through the separation of the nationality of the ship 

from that of its owners,107 but other associated corporations within the jurisdiction of 

the enforcing Sstate, including insurance companies, charterers and various domestic 

service providers, may be equally relevant to target for an effective enforcement 

regime.108  

 

Accordingly, iInternational law does not, accordingly, prevent a Sstate, or a group of 

Sstates, from adopting their own standards for high seas activities and to enforce 

those measures by means of subsequent enforcement action against companies 

                                                         
102 In n note 62 above it was noted that the main international convention covering crimes at sea, the SUA 
Convention does include active personality as a mandatory basis of jurisdiction in aArt. 6(1)(c), but is limited to 

serious crimes as listed in its art. 3. See, however art. 5(1)(c) of the 1998 Convention on the Protection of the 

Environment through Criminal Law (European Treaty Series No. 172; not in force), which not only permits, but 

requires its parties to establish jurisdiction if the offence is committed ‘"by one of its nationals if the offence is 
punishable under criminal law ... if the place where it was committed does not fall under any territorial 

jurisdiction.’". 
103 See e.g. Alla. Pozdnakova, Criminal Jurisdiction over Perpetrators of Ship-Source Pollution, International 

Law, State Practice and EU Harmonization, (Martinus Nijhoff, Leiden/Boston, 2013) , pp. 72-–76.  
104 Art. IX(1) of the 1946 International Convention for the Regulation of Whaling specifically requires its parties 

to ensure "the punishment of infractions against the said provisions in operations carried out by persons or by 

vessels under its jurisdiction" (emphasis added). 
105 See e.g. the EU's IUU Regulation (Council Regulation 1005/2008 establishing a Community system to prevent, 
deter and eliminate illegal, unreported and unregulated fishing) arts. 39(1)) and 40(2).  
106 The relevance of nationality as a basis for jurisdiction over corporations was emphasized by the ICJ in 

Barcelona Traction Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain) [1970], ICJ 

Reports 1970.  
107 See also art. 9 (on corporations) of the ILC draft Articles on diplomatic protection UN Doc. A/61/10 and 

Yearbook of the International Law Commission, 2006, vol. II, Part Two. 
108 See e.g. the range of players associated with targeted ships targeted by the UN SC sanctions against North 

Korea under SC Resolution 1718 (2006), summarized in <www.un.org/securitycouncil/sanctions/1718> accessed 
26 April 2021. As to the role of various forms of marine insurance., Ssee also Caddell et al., noteand others (n 7) 

above, pp. 395–-408.  
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registered in those Sstates, independently of the flag Sstate involved. This arguably 

extends to collisions and other incidents of navigation regulated in UNCLOS Article 

97 of the LOSC.109
 A potential concern is that Sstates with a strict enforcement policy 

with respect to their corporations are exposed to a competitiveness risk, in view of the 

ease by which corporations, just like ships, can be re-registered in another jurisdiction 

to avoid enforcement actions. This risk could be partially mitigated through a 

multilateral approach to jurisdiction over corporations. 

 

A potential limitation to the use of nationality as a jurisdictional basis could be placed 

by the “'ship as a unit”'-doctrine, under which ‘“[t]he ship, everything on it, and every 

person involved or interested in its operations are treated as an entity linked to the flag 

State’” and that ‘“[t]he nationalities of these persons are not relevant”.’110 The recent 

confirmation of this doctrine by courts and tribunals 111  has led some to question 

whether legal action on the basis of nationality of persons or companies is available, 

or whether it means, in combination with exclusive flag Sstate jurisdiction on the high 

seas, that only the flag Sstate has jurisdiction over persons linked to the ship.112  

 

However, the context in which the “'ship as a unit”'-doctrine has been used to date 

needs to be distinguished from the present setting. In all cases referred to above, 

where the doctrine has been applied, the matter has related to whether the flag Sstate 

is entitled to seek redress on behalf of, and in protection of, shipowners, crew 

members, cargo interests etc., irrespective of their nationality, or whether its rights in 

this regard is limited to claims relating to the ship itself.113 That is a different matter, 

aimed at facilitating, at a practical level, the flag Sstate’'s possibility to protect the 

interests of crew members and others linked to the ship. It does not limit the rights of 

the Sstate of nationality of the crew or corporations to exercise jurisdiction over their 

nationals, possibly concurrently with the flag Sstate.114 Indeed, any limitation of other 

                                                         
109 The wording of UNCLOS LOSC artt. 97 specifically concerns cases where physical persons, ie.e. the master or 

"any other person in the service of ship" have been charged in relation to the incident on the high seas. It does not 
rule out that a Sstate where the company is registered takes judicial action against that company or its officials. See 

also Pozdnakova note (n 103) above, p. 76. 
110 The M/V ‘Saiga’ Case (No.2) (Saint Vincent and the Grenadines v. Guinea) (1 July 1999), ITLOS Case No 2, 1 

July 1999, para. 106. The doctrine was taken a step further in the Arctic Sunrise Arbitration (Kingdom of the 
Netherlands v. Russian Federation) (Award on the Merits, 14 August 2015), PCA Case No. 2014-2, Award on the 

Merits, 14 August 2015, para 172, by including the flag Sstate's right to make claims on behalf of enforcing 

Sstate's (Russia's) own citizens. See also Nelson .F. Coelho, Unilateral Port State Jurisdiction - The Quest for 

Universality in the Prevention, Reduction and Control of Ship-Source Pollution, (PhD thesis, at the University of 
Utrecht, School of Law, 2019) , pp. 306–0-307.  
111 Apart from the cases referred to in the previous footnote, the doctrine has also been confirmed in the Virginia G 

Case, note (n 22) above, at paras. 126 and ,127. See also P ChandrasekharaP.C. Rao and PhilippeP. Gautier, The 

International Tribunal for the Law of the Sea - Law, Practice and Procedure, (Edward Elgar Publishing, 
Cheltenham, 2018) , pp. 319–-320. 
112 Tams and& Geiss, note(n 57) above. See also YoshifumiY. Tanaka, ‘'Jurisdiction of states and the law of the 

sea’', in A. Orakhelashvili (ed.), note (n 20) above, p. 139.  
113 It was specifically noted in Saiga, (n note 110) above, para 106, that ‘"the Convention considers a ship as a 
unit, as regards the obligations of the flag State with respect to the ship and the right of a flag State to seek 

reparation for loss or damage caused to the ship by acts of other States and to institute proceedings under Article 

292 of the Convention.’"  
114 See also, Tto this effect, see art. 18 of the ILC Draft Articles on Diplomatic Protection. For a historic review, 
see also Arthur D. Watts, ‘“The protection of alien seamen’ (1958)”, 7(4) International and Comparative Law 

Journal Quarterly, 1958, in particular at pp. 691, 701-70–02. 
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Sstates’' jurisdiction in this regard would effectively amount to immunity against trial 

for unlawful acts on the high seas by any other entity than the flag Sstate. 115 

Accordingly, the “'ship as a unit”'-doctrine was rightly not raised in the Norstar case, 

which specifically concerned the jurisdiction of a non-flag Sstate to take action 

against violations taking place on the high seas.116 

 

3.3.3. 3.3.3 Other jurisdictional bases 

Having concluded that the nationality of persons and corporations may represent a 

perfectly justifiable basis for jurisdiction for (subsequent) enforcement measures with 

respect to foreign ships’' activities on the high seas, it is a small step to conclude that 

the same applies to any other basis of extra-territorial jurisdiction, to the extent that 

those bases are accepted under general international law.  

 

The challenge in this respect lies in establishing the level of acceptance of the 

jurisdiction principle. International law on extra-territorial jurisdiction is quite 

unsettled. While the existence of certain principles to this effect is widely 

acknowledged, their respective status, scope of applicability and mutual relationship 

remain uncertain, due to a notable lack of authoritative judgments at international 

level, and a multitude of national judgments which point in diverse directions.117 The 

Sstate of flux in this area of international law has led certain legal scholars to settle 

for a rather more generic single jurisdictional principle ‘“of genuine connection 

between the subject matter of jurisdiction and the territorial base or reasonable 

interests of the Sstate in question.’".118  

 

All jurisdictional bases for extra-territoriality mentioned above may have some 

relevance to ships’' activities on the high seas. The passive personality principle bases 

the jurisdiction on the basis of the nationality of the victim. This is a somewhat less 

established variant of the nationality principle, which could be relevant for the high 

seas by providing for jurisdiction for the Sstate whose nationals where victims of the 

event on the high seas, such as murder, rape, assault etc. The principle is 

acknowledged in a series of anti-terrorist conventions, including as an option in 

Article 6 of the SUA Convention.119 Yet, the principle is probably also available for 

                                                         
115 Moreover, as was noted in section 2.3 above, the need for jurisdictional limitations imposed by UNCLOS 

LOSC art. 97(1) indicates that general legal situation is that active personality jurisdiction applies with respect to 

crimes committed by crew members on the high seas.  
116 The doctrine was not mentioned in the main judgment in Norstar (note n 11 above). In the preliminary 

objections judgment, though, Italy as the non-flag state unsuccessfully sought rely on the doctrine when objecting 

to the flag state's right to bring the claim in the absence of damage caused to any of its nationals. See paras 230–3-

232 of the preliminary objections judgment of 4 November 2016.  
117  See, e.g., the Final Report of the ILA’s Committee on Extra-territorial Jurisdiction, International Law 

Association, Report of the Sixty-Seventh Conference, Helsinki, Finland, International Law Association, London, 

1996) 521–2522 and 525. See also Ryngaert, (n note 95) above, chapter 4.  
118 Crawford note (n 32) above, p. 441. See also F.A. Mann (n , note 20) above, pp. 43–51; Andreas .F. Lowenfeld, 
International Litigation and the Quest for Reasonableness, Essays in Private International Law, (Clarendon Press, 

Oxford, 1996), pp. 228–232; Robert Jennings and Arthur Watts (eds.), Oppenheim's International Law Ninth 

Edition, Volume I Peace, Introduction and Part 1, (Longman , London, 1992), pp. 457–5458, 468. See also §211 

of the US Restatement (Fourth) on Foreign Relations Law published in 2018 discussed in Dodge, (n note 18) 
above, at p. 153. 
119 Art. 6(3) referred to in note n 62 above.  
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high seas crimes that are not covered by that convention, and is increasingly being 

used in national legislation, at least for more severe crimes. 120  This is a logical 

development flowing from the gradual separation between the flag Sstate and the ship 

that has taken place over the past decades, as well as from the increasing multiplicity 

of nationalities on board a ship (notably with respect to passenger ships).121 However, 

in collision and incidents of navigation, this type of jurisdiction is specifically ruled 

out by UNCLOS Article 97 of the LOSC.  

 

The universality principle is accepted in principle as a basis for jurisdiction, but is of 

limited relevance here, given that only very serious crimes, such as genocide, crimes 

against humanity or war crimes are commonly considered to give rise to universal 

jurisdiction. The prime example of universal jurisdiction in the law of the sea is 

piracy, as defined and regulated in UNCLOS Aarticles 100–-109 of the LOSC. Apart 

from that, there are few activities on the high seas that could give rise to this type of 

jurisdiction.122  

 

The protective or security principle refers to the right of a Sstate to enforce a limited 

category of offences which threaten the security of the Sstate or the integrity of its 

government, even if the offence is committed outside its territory. The more detailed 

scope of this principle—notably with respect to the types of offences which are 

covered—is subject to debate, but in general the threshold of ‘threat’ for the State 

concerned which it seeks to cover is set quite high, involving vital interests of the 

Sstate. 123  The examples tend to focus on enforcement rather than prescriptive 

jurisdiction, which is also true for the main example found in the law of the sea, i.e. 

the right of intervention in the case major pollution threats.124 Another example which 

can be traced back to this principle is the jurisdictional regime relating to 

unauthorized broadcasting (in UNCLOS Article 109 of the LOSC), which in a 

somewhat more modern format could be understood to include activities such as 

disturbance of GPS- or other vital communication signals on the high seas or possibly 

interferences with submarine cables in the Area.  

 

In parallel with those bases, an argument is increasingly made for including another 

basis for extra-territorial jurisdiction, based on Sstates taking (unilateral) enforcement 

action in the interest of protecting common concerns that do not easily fit into the 

traditional jurisdictional principles and are insufficiently protected by other 

                                                         
120 See e.g. Gavouneli, (n note 25) above p. 30; and Lewins, (n note 6) above;. Ryngaert, (n note 95) above, p. 112, 
assesses that ‘"the lack of international protests against jurisdictional assertions based on passive personality may 

surely boost its legality.’" 
121 For examples of practical issues that arise when the flag Sstate does not exercise its enforcement jurisdiction 

over crimes at sea and other Sstates have insufficient jurisdictional bases in their national laws, see e.g. IMO 
documents Docs LEG 88/7/2 (Japan, 2004) and, LEG 93/12/3 (India, 2007).  
122 For an overview of universality as a basis of jurisdiction in the law of the sea, see. e.g. Gavouneli (n, note 25)  

above, pp. 19–-29.  
123 The protective principle is traditionally considered to involve crimes against the security or political stability of 
the SState. See e.g. Ryngaert (n , note 95) above, pp. 114–1-119.  
124 UNCLOS LOSC art. 221. The rules on suppression of drug trafficking also find their basis in this principle.  
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international solutions.125 Protecting global commons, such as the high seas, would be 

an obvious candidate for benefiting from such a principle.126 Oceans are inter-linked, 

the world community as a whole benefit from the well-being of the high seas and all 

Sstates suffer from the drawbacks of their unsustainable exploitation. Yet in 

jurisdictional terms they are beyond the reach of any Sstate. “'Free-riders”' benefit 

from the absence of control of exploitation giving rise to concerns linked to the 

“'tragedy of commons”'. Indeed, the need for protecting and ensuring the sustainable 

use of the high seas is well established in UNCLOS LOSC and a range of other 

treaties.127 

 

In the specific context of port Sstate jurisdiction, Kopela has suggested, that ‘"(t)he 

concept of common concern and the collective nature and objective of the protection 

of global commons may legitimize the exercise of extraterritorial jurisdiction.’"128 By 

referring to other academic authors, she puts forward the argument that ‘"the 

encroachment upon the interests of the flag Sstate is outweighed by the protection and 

regulation of common interests that include the interests of the flag Sstate itself. 

Sovereignty in this sense is not sidelinedsidelined but exercised for the protection of 

global interests.’"129 It is accordingly the global harmful effect of the activity, which 

constitutes the jurisdictional link, irrespective of where the activity took place.130 

 

Ultimately, the validity of any jurisdictional claim under customary law will depend 

on how they are received by other Sstates when exercised, which will place 

significant weight on whether other Sstates will protest against such assertions of 

jurisdiction.131 On the basis of practice so far, it seems that the few available instances 

of subsequent enforcement by non-flag Sstates has not given rise to much protests by 

flag Sstates or other Sstates.132  

 

3.4. 3.4 Conclusion 

The elements discussed in this section call for a further refinement of Ffigure 1. An 

effort to complete the original figure with the various enforcement options and their 

relationship to prescriptive jurisdiction is made in Ffigure 2.  

 

                                                         
125 Kopela, note (n 76) above, pp. 108-1–10. See also Thomas. Cottier and otherset al., 'The Principle of Common 

Concern and Climate Change' (2014), 52 Archiv des Völkerrechts, 2014, p. 296;  and G. De Baere and& Ryngaert, 

note (n 76) above, p. 401.  
126 See also Thea. Coventry, 'Appropriate Measures at Sea: Extraterritorial Enforcement Jurisdiction over Stateless 
Migrant Smuggling Vessels', (2019–20) 7 Maritime Safety and Security Law Journal, 2019-20, ,p 13. 
127 Kopela, note  (n 76) above, p. 109;  and Jutta. Brunee, 'Common areas, common heritage and common concern' 

in, Daniel. Bodansky et al.and others (eds.), Oxford Handbook of International Environmental Law, (Oxford 

University Press, 2007), pp. 564ff. 
128 Kopela, (n note 767676) above, p.  109. 
129 iIbid.  
130 cCf . De Baere and& Ryngaert, note (n 767676) above, p. 40 402 
131 iIbid. See also Akehurst note (n 94), p.  176;, and Lowe in note(n 86) above. 
132  On that basis, Marten note (n 8) above, p. 104, maintains that a growing body of Sstate practice on 

extraterritorial port Sstate requirements is likely to result ‘"provided laws governing extraterritorial operations are 

carefully tailored, meaning enforcement on a day-to-day basis is unobtrusive enough to compel compliance 
without giving rise to international protest’.". See also ibid id. at pp. 114 and 233–-235. A similar conclusion with 

respect to port Sstate measures in fisheries is drawn by Honniball (n , note 57) above, p. 346. 
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Figure 2.: Available opportunities for non-flag Sstates to exercise jurisdiction over ships' activities on 

the high seas. 

 

The figure indicates that a broad variety of jurisdictional avenues may be available to 

Sstates seeking to enforce their rules relating to foreign ships on the high seas. Any of 

the boxes without a downward connecting line represents a potential jurisdictional 

opportunity for such enforcement. The extent of the ex-post jurisdiction depends on 

the choice of enforcement measure (loss of entitlement/benefit or punitive measures). 

Punitive measures, which would normally be the most powerful and precise category 

of enforcement measures, cannot be based on the territorial presence of the ship alone, 

but need a solid prescriptive jurisdictional basis for the requirement. Whether or not 

the requirement is extra-territorial, in turn, follows from the type of requirement at 

issue (e.g. whether it relates to conduct or static features). Yet, even rules relating to 

extra-territorial conduct may be justified, despite the limited bases for them in 

UNCLOSLOSC. Other bases of jurisdiction under international law do exist and may 

be relied on for the purpose, not least in the field of jurisdiction based on nationality, 

for natural as well as legal persons. In addition, developments point at increasing 

acceptance of the idea that special jurisdiction is available to deal with threats to 

common concern that would otherwise not be enforced, and the case for that kind of 

jurisdiction is particularly strong if the relevant requirements are based in a global 

agreement, aiming at protection of common spaces for the benefit of mankind as a 

whole. 
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It should be highlighted, however, that even if a basis for jurisdiction is available, it 

does not necessarily mean that the exercise of that jurisdiction by non-flag Sstates is 

lawful. In particular where enforcement targets the ship itself and its freedom to 

navigate and exercise commerce, a fair share of limitations followfollows from the 

safeguards’s clauses of UNCLOS LOSC Part XII section 7.133 Limitations may also 

follow from other treaty commitments, whether imposed by bilateral or multilateral, 

maritime, commercial, trade or other treaties, and from principles of general 

international law, such as the prohibition of discrimination or of abuse of rights.  

Proportionality requirements may also place limitations on the enforcement measures 

which may reasonably be taken against ships that fail to comply with the port Sstate’s 

requirements.  

 

This type of limitations, which may be grouped together under the general heading of 

“‘reasonableness criteria”’, inherently lack in specificity and depend on the 

circumstances of the individual case. In the end, they all center on the nature and 

proximity of interest of the enforcing Sstate and the proportionality and 

reasonableness of the measures taken in relation to the objective pursued. Clearly 

enforcing requirements that are laid down in a global convention, negotiated by the 

global community as a whole, aimed at protection of global commons must stand 

represent a very strong case for tipping the balance in favourfavor of parallel 

jurisdiction of non-flag Sstates over activities on the high seas.134 

 

4. 4 Conclusions, with particular reference to the on-going BBNJ treaty 

negotiations 

The direction of the development in this field of international law is clear. The 

exclusivity of flag Sstates’' jurisdiction over ships is being challenged from many 

directions and this includes jurisdiction over activities on the high seas. While the 

exclusivity of at-sea enforcement measures remains more or less intact, and has 

progressed mainly through treaty-making, the main legal advances lie in the field of 

ex-post enforcement. The development is in part to be noted in some international 

agreements specifically recognizing a “'residual”' jurisdiction of port Sstates to take 

unilateral measures that exceed the agreed requirements, but the main development 

has taken place in Sstate practice relating to non-flag Sstate jurisdiction, usually 

without support in treaties.  

 

The main vehicle for a development away from the exclusive flag Sstate jurisdiction 

has been the imprecise (and hence also dynamic) principles on territorial and 

extraterritorial jurisdiction in international law, which have permitted Sstates and 

regional organizations to develop their practice without much objection by other 

                                                         
133 UNCLOS LOSC arts. 223-2–32. This includes the rules of art. 230 that only monetary penalties shall be used as 

a penalty for violations beyond the territorial sea and that the recognized rights of the accused shall be observed.  
134 See e.g. Alan Vaughan A.V. Lowe, ‘'The Problems of Extraterritorial Jurisdiction: Economic Sovereignty and 

the Search for a Solution.’' (1985) 34 The International and Comparative Law Quarterly, 724,1985, p. 734: 
‘“extraterritorial claims are more likely to be acceptable when used in service of legislation upholding generally 

held values.’” 
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Sstates. The jurisdictional potential for the development has accordingly been latently 

available for (port) Sstates to use for decades, but has also evolved over time, through 

a gradual development of the principles governing ex-post enforcement jurisdiction 

over extra-territorial activities. Yet, the underlying reason for the development lies in 

factual and scientific developments. Increasing awareness of the ecological state of 

the oceans and increasing concerns and evidence that flag Sstate jurisdiction alone is 

not sufficient to address the threats facing the oceans today are particularly relevant 

elements in this respect, but the development is also driven by the availability of new 

technological tools to monitor activities on the high seas.  

 

This development of the jurisdictional setting of the high seas does not appear to be 

caught up by recent case law at the international level, leading to an emerging 

discrepancy between views among academics and developments in Sstate practice, on 

the one hand, and (international) courts and tribunals on the other hand. The 

discrepancy is particularly fuelledfueled by the recent Norstar judgment which 

bluntly rules out a role for non-flag Sstates without making a proper differentiation 

between the various type of jurisdictional principles and elements involved. The even 

more recent Enrica Lexie award is even less explicit on the reasons for endorsing 

Norstar on this point, which contributes to a rather confused message conveyed by 

the award on jurisdiction.135 

 

The on-going BBNJ process provides a regulatory opportunity for the community of 

Sstates to clarify and advance the development of the jurisdictional principles 

governing the high seas. However, the indications are that major ground will not be 

broken in this area, as issues linked to jurisdiction over ships on the high seas have 

been largely avoided so far in the negotiations. Yet, as this chapter has sought to 

demonstrate, even a complete absence of a role for non-flag Sstates in the 

forthcoming ILBI does not signify the end of opportunities for those Sstates to take 

enforcement measures against ships engaged in illicit or undesirable actions in 

relation to BBNJ.  

 

As far as physical at-sea enforcement measures on the high seas are concerned, the 

rule remains that of exclusive flag Sstate jurisdiction, subject to explicit treaty 

exceptions. The availability of exemptions based on customary international law is 

less certain, partly because of the omission of any reference to such exemptions in 

UNCLOS Article 92(1) of the LOSC, and partly due to the uncertain availability of 

any such customary norms in the field of at-sea enforcement. The absence of 

provision on at-sea enforcement in the draft ILBI is not entirely surprising, given that 

exemptions to flag Sstate exclusivity with regard to such measures on the high seas 

generally tend to focus on crimes with a more immediate societal impact, for which 

                                                         
135 See in particular Arron. Honniball, ‘'The ‘Enrica Lexie’ Incident Award and Exclusive Flag State Jurisdiction’' 

(2020), Bblog post at the Centre for International Law, National University of Singapore, <available at 
https://cil.nus.edu.sg/the-enrica-lexie-incident-award-and-exclusive-flag-state-jurisdiction-by-arron-n-honniball/> 

accessed 26 April 2021. 
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ex-post enforcement may not even be available as an effective option, such as 

terrorism, drug dealing and migrant smuggling.136  

 

The jurisdictional opportunities for non-flag Sstates wishing to enforce future 

measures protecting biodiversity beyond national jurisdictionBBNJ therefore lie in the 

domain of ex-post enforcement measures. This type of enforcement involves less 

intrusion with navigation and may be expected to grow with technological advances, 

such as satellite-based monitoring tools, that permit authorities to be up-to-dateup to 

date with activities on the high seas without physical presence in the area. 

 

A number of ex-post enforcement measures are available under international law, 

which is implicitly even acknowledged in the draft ILBI text. 137  Requirements 

relating to technical standards or other static measures could be imposed by port 

Sstates, on the basis of territorial jurisdiction, subject to respecting the appropriate 

safeguards for such measures. While representing a very powerful tool for exercising 

jurisdiction over foreign ships generally, in particularly when used in concert in larger 

geographic areas, this option is of more limited use in the BBNJ context, given that 

the key issues addressed in the instrument relate to the activities and conduct of ships 

on the high seas, rather than features such as the construction, design or manning of 

ships. Yet it is not ruled out that conduct could in some cases be effectively translated 

into static requirements or otherwise be “'territorialized”' to secure the prescriptive 

jurisdiction.138 

 

Available enforcement measures under international law also include the denial of 

access to markets and other benefits in the port to which the ship has no legal right, 

and even access to the port itself. The draft ILBI text accepts, at least as far as 

ABMTs are concerned, that global, regional or sectoral bodies could develop further 

conservation and management measures,139 which may provide a basis for the further 

development of such enforcement measures. 

 

A missing link from the point of view of non-flag Sstates is the jurisdiction to impose 

sanctions and other punitive measures against foreign ships that fail to meet the 

required standards of conduct on the high seas. This covers adjudication jurisdiction 

exercised by courts, but also administrative measures of a punitive nature, such as 

administrative fines or arguably even the “'punitive”' detention of a ship, to the extent 

such measures specifically relate to ships’' activities on the high seas. The legal 

challenge here relates to securing the required prescriptive jurisdictional basis for the 

extra-territorial measure. UNCLOS LOSC includes little express support in this 

regard outside violations of international discharge standards, while the draft ILBI 

                                                         
136 See nabove at notes 49–-57. 
137 Apart from the general implementation obligation in art. 53(1) (note n 68 above), art. 20(2) (quoted in note n 69 

above) authorizes parties to adopt more stringent measures to implement area-based conservation and management 

measures in conformity with international law.  
138 See n at notes 81–-83 above.  
139 See n at note 70 above.  
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text establishes general obligations for the parties to collaborate but, at least as far as 

ABMTs are concerned, postpones the matter by ultimately leaving the prescriptive 

powers in the hands of the  body in charge of adopting conservation and management 

measures.140 

 

However, the required basis can be found in jurisdictional principles outside the law 

of the sea, to the extent they are generally recognized. The principle of active 

personality is strong enough under international law to provide for jurisdiction against 

persons holding the nationality of the enforcing Sstate, irrespectively of where the 

violation has physically occurred. This principle applies not only to physical persons 

but also to companies registered in that country, which is also recognized in the draft 

ILBI text with regard to sharing benefits of MGR.141  

 

Other jurisdictional bases are not quite as accepted, but may nevertheless provide a 

jurisdictional basis, depending on the case at hand. The passive personality and 

universality principles are less likely to be relevant in the BBNJ context, but there 

could be scope for application of the protective principle, not least in a collective 

manner, as is suggested by the discussions on jurisdiction based on “'common 

concern”'. While the status of common concern as a basis for jurisdiction is still 

unclear, it is difficult to find a better context for advancing its relevance than through 

an agreement that is specifically designed for protecting the global commons. In 

support of such a common approach, the preamble of the draft ILBI specifically refers 

to the desire of the parties to ‘"act as stewards of the ocean in areas beyond national 

jurisdiction[ABNJ] on behalf of present and future generations.’".142 

 

The bases for extra-territorial jurisdiction represents an unsettled field of international 

law, and their acceptance and applicability eventually depends on how the instances 

of their application are received by other Sstates. From this perspective, too, it is 

obvious that any provisions in the ILBI highlighting the collective high seas 

governance responsibilities of all Sstates serve to strengthen the case for jurisdiction 

by non-flag Sstates.  

 

Strengthening the possibility of non-flag Sstates to contribute in the enforcement of 

the new agreement would seem particularly justified in view of the purpose of the 

ILBI. 143  A provision that would confirm other Sstates’' right to take ex-post 

enforcement measures with respect to violations would be helpful in this regard,144 

                                                         
140 Draft art. 19 includes two alternatives, distinguished mainly by the role of regional bodies in the decision -

making process relating to the adoption of ABMTs. Draft art. 10 on MGRs employs somewhat stronger wording 

by obliging the parties to take ‘"the necessary legislative, administrative or policy measures, as appropriate’" to 

ensure that the various obligations set out in the article are met. 
141 The reference to ‘"natural or juridical persons under their jurisdiction’" in draft art. 11(5) indicates an intention 

to extend the jurisdictional focus beyond the classical law of the sea bases.  
142 Draft ILBI, preamble, fourth para 4graph.  
143 As provided in ILBI draft art. 2. 
144 An example of how this could be achieved is the third paragraph of the preamble of the PSMA, in which the 

parties recognize ‘"that measures to combat illegal, unreported and unregulated fishing should build on the 



 30 

and would neither challenge ships’ right to navigate freely on the high seas nor 

‘'undermine existing regimes’'.145 On the contrary, acknowledgment of the right of 

non-flag Sstates to take specific and targeted enforcement measures, including 

penalties, against violations in defined conditions would more likely serve to 

streamline the enforcement regime of the high seas, by reducing pressure for more 

broad-brushed enforcement measures with potentially even larger effects on ships’' 

navigational freedoms, such as denial of port entry and market access.  

 

Potential concerns by flag Sstates about their jurisdictional rights could be alleviated 

by specifically introducing a priority of jurisdictions: several precedents exist where 

non-flag Sstate jurisdiction only sets in if the flag Sstate fails to address the matter in 

a given period of time.146 This type of jurisdictional prioritization, or “'subsidiarity”', 

would serve to reconcile the interests of the flag Sstate with those of other Sstates, 

while at the same time enclosing potential enforcement gaps linked to flag Sstate 

exclusivity.  

 

The basic premise of the BBNJ negotiations is that ABNJ represent a shared concern 

which is not sufficiently protected by international law. This should be reflected, not 

only in clear obligations for ships while on the high seas, but also in effective 

opportunities to enforce that regime. The policy concern, in other words, should be 

matched by jurisdictional opportunities. A number of such opportunities are available 

on the basis of general international law, but the on-going negotiations represent a 

unique opportunity to strengthen and clarify the role of non-flag Sstates. Leaving the 

matter unaddressed in the ILBI may be a convenient way of avoiding the issue, and 

postponing the matter to be dealt with by other institutions and authorities in the 

future may be a political way out. However, neither solution contributes to clarity or 

uniformity of practice, nor indeed to improved protection of the global commons, 

which represents the very purpose of the exercise.  

                                                                                                                                                                 
primary responsibility of flag States and use all available jurisdiction in accordance with international law, 

including port State measures, coastal State measures, market related measures and measures to ensure that 

nationals do not support or engage in illegal, unreported and unregulated fishing.’". 
145 A guiding principle for the negotiations has been that ‘"the process and its result should not undermine existing 
relevant legal instruments and frameworks and relevant global, regional and sectoral bodies’" (UNGA General 

Assembly Resolution 72/249, paras. 6 and 7). Art. 4(3) of the draft text accordingly provides that the agreement  ‘" 

shall be interpreted and applied in a manner that [respects the competences of and] does not undermine relevant 

legal instruments and frameworks and relevant global, regional, subregional and sectoral bodies.’" (Brackets in 
original).  
146 Examples are available in UNCLOS LOSC arts. 218(4) and 228 and in UNFSA art. 21.  


