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State monopoly of violence without the state?
Privatisation of immigration detention as a measure of technology of security.

Introduction

The institution of confinement, including that of the immigration detention, has been considered for a long time as remaining within the exclusive powers of the state. As Flynn underlines “[d]etention centres play a central logic in the underlying dialectic of the state – its power to extend freedom and rights, and ultimately define human life is premised by denying the same to others”[footnoteRef:1]. This practice of the “state monopoly of violence” has been changing recently by increased use of the various forms of private participation within detention industry. This is particularly visible within the context of migration as part of what is being called the migration industry. According to Nyberg Sørensen and Gammeltoft - Hansen, migration industry can be defined as the array of non-state actors providing services that not only facilitate or assist international migration but also constrain it,[footnoteRef:2] which includes various forms of confinement of foreigners.  [1:  M. Flynn, Detained beyond the sovereign. Conceptualising non-state actors involvement in immigration detention, in: D. Conlon, N. Heemstra (eds.), Intimate Economies of Immigration Detention: Critical perspectives, Routledge, London 2017, p. 26]  [2:  T. Gammeltoft-Hansen, N. Nyberg Sørensen, The rise of the private Border Guard. Governance and accountability in the involvement of non-state actors in migration management, in: T. Gammeltoft-Hansen, N. Nyberg Sørensen (eds.), The migration industry and the commercialization of international migration. Routledge, New York 2013, p. 6-7] 


Indeed, even though in most cases the detention of foreigners is still administered by state or local authorities, the phenomenon of privatisation has been spreading within the field of immigration, often preceding privatisation of other institutions such as correctional establishments or prisons.[footnoteRef:3] Such extension of the market principles to the “state monopoly of violence” has been already for some time a source of controversies and critique. Scholars such as Cornelisse have pointed to such problems connected to privatisation of detention as decrease of conditions of detention, violations of rights of detainees or lack of accountability of private administrators.[footnoteRef:4]  [3:  G. Menz, Neo-liberalism, privatization and the outsourcing of migration management. A five-country comparison, “Competition and Change” 2011, vol. 15, no. 2, p. 119]  [4:  G. Cornelisse, Immigration detention and human rights: Rethinking territorial sovereignty, Martinus Nijhoff Publishers, Leiden 2010, p. 20] 


The aim of this analysis is not to join those voices, however important, as the scope of the application of migration detention as well as detention conditions and the protection of rights of detainees have been studied extensively.[footnoteRef:5] The chapter focuses instead on an understudied problem of rationality behind privatisation taking place within the sphere of immigration detention and its influence on the traditional role of the state.[footnoteRef:6]  [5:  See for instance M. Bosworth, Inside Immigration Detention, Oxford University Press, Oxford 2014,  G. Cornelisse, Immigration detention…op. cit., D. Wilsher, Immigration detention: law, history, politics, Cambridge University Press, Cambridge 2014]  [6:  G. Menz, Neo-liberalism…op. cit., p. 119] 


According to the existing research, more than a dozen countries across the globe have employed contractors within their immigration detention institutions[footnoteRef:7] Despite various motives behind privatisation, there is no doubt that this phenomenon has been influenced by the neo-liberal economic policies. What is novel however, is that such control of immigration has been outsourced to the private sector notwithstanding the fact that it intrudes into the state monopoly over the legitimate use of force.[footnoteRef:8] According to Menz, “[t]he changing nature of the state and its opening of aspects of control once firmly considered as a core domain are remarkable and novel phenomena, the implications of which ought to filter into future debates about the politics and policy-making process of immigration”.[footnoteRef:9]  [7:  M. Flynn, C. Cannon, The privatization of immigration detention: Towards a global view, A Global Detention Project Working Paper, September 2009.]  [8:  G. Menz, Neo-liberalism…op.cit., p. 112]  [9:  Ibid., p. 130] 


This paper focuses on the meaning of the diffusion of private into public, it’s influence on the traditional role of the state in managing migration policies and flows of immigrants. It addresses these questions from the perspective of Foucauldian concept of governmentality, focusing in particular on the functioning of apparatuses of security as an essential technical instrument of neo-liberal art of government. Such approach allows to show that the privatisation of immigration detention does not decrease the centralised technologies of control and supervision but rather reorganises technologies within neo-liberal governmentality by “pluralisation and commodification of mechanisms of security”.[footnoteRef:10]  [10:  T. Lemke, Foucault, governmentality and critique, Routledge, New York 2012, p.51] 


This chapter first presents a short overview of development of the institution of immigration detention in Europe, USA and Australia, taking as its case study the privatisation of detention institutions. This is followed by an analysis of these developments by recourse to the concept of governmentality and technologies of security in the philosophy of Michel Foucault. 


Immigration detention

The institution of detention of migrants was developing throughout the 20th century but its meaning as a measure to fight irregular immigration started to increase from 1970s, and surged up in 1990s. Currently detention is commonly used in migration destination countries as a measure to control and limit flows of immigrants.[footnoteRef:11] The primary function of immigration detention is to prevent irregular entry and residence of immigrants and their removal from the territory of states but its application towards those applying for refugee status has been steadily increasing.[footnoteRef:12] Detention can be applied to find out whether immigrants fulfil certain requirements for entry and residence in the country such as possession of visa or genuine basis to apply for international protection as well as to guarantee removal from the country, in case decision of expulsion has been issued or when foreigner who received such decision has not left the country voluntarily. Discourses present in the European Union and in other states of the Anglophone West such as the USA and Australia show that very often foreigners are considered to constitute a threat to security or economic wellbeing of the state which in consequence triggers application of more strict measures aiming to limit the flow of possible terrorists or bogus asylum seekers. For these reasons, recent developments in migration policies in countries of the EU, the USA and Australia show a dramatic increase in the use of the institution of detention for numerous categories of immigrants.  [11:  G. Cornelisse, Immigration detention… op. cit., W. Walters, Deportation, expulsion, and the international police of aliens, “Citizenship Studies” 2002, no. 6, D. Wilsher, Immigration detention… op. cit.]  [12:  M. Kmak, ‘The Ugly’ of EU Migration Policy: the role of the Recast Reception Directive in fragmentation of the refugee subject, in: D. Gozdecka, M. Kmak (eds.). Europe at the edge of pluralism. Intersentia, Cambridge 2015.] 


In the European Union, for instance the Returns Directive adopted by the European Parliament and the Council in December 2008, allows Member States to apply immigration detention for the period of 6 months with the possibility to extend it for a further 12 months also in situations when the expulsion procedure is not affected by the behaviour of the foreigner.[footnoteRef:13] Many states, while transposing this directive increased the length of detention, and some, like Italy or Bulgaria introduced the upper limit specified in it.[footnoteRef:14] Also the Reception Directive of 2013 introduces in certain circumstances detention of those applying for international protection (Article 8).[footnoteRef:15] Even though the Directive does not allow Member States to hold a person in detention for the sole reason of applying for international protection in accordance with the EU law, and guarantees that that the detention should be in line with principles of necessity or proportionality, its provisions enumerating situations where detention is allowed, raise concerns that it will actually increase the use of detention or make its application systematic.[footnoteRef:16] [13:  Directive 2008/115/EC of the European Parliament and the Council of 16 December 2008 on common standards and procedures in Member States for returning illegally staying third – country nationals, OJ 24.12.2008, L 349/98.]  [14:  European Union Agency for Fundamental Rights, Detention of third-country nationals in return procedures,  p. 33]  [15:  Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of applicants for international protection OJ 29.6.2013, L 180.
]  [16:  M. Kmak, ‘The Ugly’… op. cit.] 


In Australia, series of amendments put forward in the course of the 1980s introduced mandatory detention of all immigrants arriving there without a visa. The maximum length of detention has not been specified but can be very extensive as immigrants are detained until their claims are processed and they are granted the right to reside, they leave voluntarily or they are expelled.[footnoteRef:17] This policy has changed recently with the initiation and progression of the Operation Sovereign Borders, which introduced practically unlimited policy of the offshore processing outsourcing its refugee determination procedure and detention of foreigners who attempt to arrive to Australia by sea, to such places as the Papua New Guinea.[footnoteRef:18]  [17:  A. Bashford, C. Strange, Asylum seekers and national histories of detention, “Australian Journal of Politics and History” 2002, no.  48( 4), p. 514]  [18:  See for instance Irial Glyn, Asylum Policy, boat people and political discourse: boats, votes and asylum in Australia and Italy, Palgrave Macmillan, London 2016.] 


Similarly in the USA in result of the legal reforms conducted during past two decades detention has developed into a primary measure of immigration management coupled with serious limitations of rights of immigrants and criminalization of immigration which is considered as a matter of national security.[footnoteRef:19] According to the statistics, the US Immigration and Custom Enforcement imprisoned 34,161 persons at the end of 2008, a four times increase in comparison with 1990s.[footnoteRef:20] This increase in the use of migration detention raises many human rights concerns such as unlimited or prolonged confinement, lack of legal assistance and judicial review of the decision of detention as well as bad conditions of detention facilities, often worse than in ordinary prisons.[footnoteRef:21] The nature of these developments is very controversial. It has to be remembered that the basis and purpose of detention is solely administrative and detention is not a response to a  possible crime committed by the detainee. In spite of that, length of detention introduced by the Returns Directive corresponds with penalties set by many criminal codes for minor criminal offences. In addition, such broad use of detention is problematic also because its application has been allowed by human rights conventions only as a measure of a last resort and only for the specific purpose such as removal from the country (see for example article 5(1)(f)  of the European Convention on Human Rights). [19:  T. A. Miller, Citizenship & severity: recent immigration reforms and the new penology, “Georgetown Immigration Law Journal” 2003, no. 17, p. 614-615]  [20:  M. Bosworth, E. Kaufman, Foreigners in a carceral age. Immigration and imprisonment in the United States, “Stanford Law and Policy Review” 2011, vol. 22, no. 2, p. 429-454.]  [21:  G. Cornelisse, Immigration detention…op. cit., 20] 

Privatised immigration detention

Privatisation of the institution of immigration detention constitutes another dimension of these developments of the detention system. For instance, the study on privatisation of immigration detention conducted in 2009 by the Global Detention Project shows that more than a dozen countries have so far employed private contractors in some form as regards the detention institutions – USA, Sweden, South Africa, Canada, UK, Japan, Australia, Czech Republic, Luxembourg, Ireland, Estonia, Italy, France, Portugal, Finland and Germany.[footnoteRef:22]  Even though, according to the report, private contractors may also mean non-profit organisations providing different kind of services, including social, legal or psychological counselling,[footnoteRef:23] this trend is significant and reflects a shift in the immigration detention policies characterised by the commodification of management of immigration. [22:  M. Flynn, C. Cannon, The privatisation… op.cit., p. 4]  [23:  Ibid., p. 4, ] 


Despite general difficulties in assessing motives guiding the government decisions to privatise detention of foreigners, this phenomenon has been primarily linked with the neo-liberal economic ideology, that is linked with the overall focus on burden sharing and cost-effectiveness, as well as the belief in the efficiency and flexibility of the private actors. In such cases, the degree of neo-liberalization of a given state is usually connected with a ranging degree of involvement of private actors in the migration management.[footnoteRef:24] For instance, cost-effectiveness has been particularly visible in such countries as the USA or Australia, where privatisation was considered by the authorities as a way to cut costs and improve the efficiency of immigration detention services.[footnoteRef:25] Similarly, the flexibility of private actors and their ability to create more quickly new detention facilities in case of mass influx of immigrants or even for humanitarian reasons has been also mentioned as a reason for privatisation.[footnoteRef:26] The latter have been the basis for instance for contracting the Red Cross to run the detention centres in Italy or for outsourcing social, legal and psychological services to civil society organisations in Portugal and France.[footnoteRef:27] Also burden-sharing focuses on an effort to share, diffuse or avoid responsibility for enforcing immigration policies, often as part of a political strategy to avoid criticism in relation to violation of rights of immigrants in detention. For instance, in the United Kingdom privatisation of immigration detention was initially justified by the need to distinguish between immigration detainees and criminals and based on consideration that prison guards are too oppressive to guard immigrants.[footnoteRef:28]  [24:  G. Menz, Neo-liberalism…op.cit., p. 117]  [25:  Ibid. 126]  [26:  M. Flynn, C. Cannon, The privatisation… op.cit., p. 15-16]  [27:  Ibid., p. 16]  [28:  M. Flynn, C. Cannon, The privatisation… op.cit., but see for instance F. Pakes, Katrine Holt, Crimmigration and the prison: Comparing trends in prison policy and practice in England & Wales and Norway, “European Journal of Criminology” 2017, vol. 14, no. 1, p. 63–77.] 


In addition, privatisation of detention of foreigners is often considered to be an ‘initial step towards more widespread prison privatisation’.[footnoteRef:29] Such tendency can be found for instance in Germany, South Africa, the United Kingdom and the United States where privatisation of immigration detention has been considered as a testing field and a ‘seedbed’ for privatisation of high security prisons.[footnoteRef:30]  [29:  M. Flynn, C. Cannon, The privatisation… op.cit., p. 14]  [30:  Ibid., p. 15] 


Interestingly, even though the main motives behind privatisation of immigration detention encompass the need to limit public expenditures, to increase legitimacy of state authorities as well as flexibility and professionalism of private actors in running detention centres, these aims are often not achieved. In most of the cases reported by the Global Detention Project, privatisation of detention meant worsening of the situation of immigrants (with exception of South Africa). For instance, such worsening of detention conditions in Australia has led, according to the study, to high rates of depression among detainees, cases of self-harm and attempts of suicide.[footnoteRef:31] In Sweden, abuses of rights of immigrants resulting from outsourcing detention to private contractors resulted in hunger strikes and suicide attempts which caused Swedish government to reverse its policies and to bring detention institutions back under the control of national authorities.[footnoteRef:32] In addition, it remains unclear whether privatisation of detention has lowered the costs of confinement of immigrants. According to Menz,[footnoteRef:33] “there is no scholarly consensus on the question of whether privatisation of prisons, a related field, affords savings or may not create perverse incentives that will result in a more detention and consequently higher costs”. In addition, privatisation often created so called lock-in effect where resigning from or reverting privatisation proved to be very difficult, despite controversies surrounding it. As Menz writes “[w]hile the immediate rationale underpinning the involvement of the private sector was almost entirely the result of neo-liberal assumption regarding alleged efficiency gains, the ideological faith in the superiority of private sector solutions per se, and possibly cost savings, once such transition has been made creates self-perpetuating and self-enhancing effects that are difficult to counter”.[footnoteRef:34]  [31:  Ibid., p. 5]  [32:  Ibid, p. 12]  [33:  G. Menz, Neo-liberalism…op.cit., p. 119-120]  [34:  Ibid., p. 130-131] 


Technology of Security

Privatisation is commonly perceived as a main feature of the neo-liberal economic policies which results with separation of the state and the market and, in the consequence, in diminishing the state sovereignty. However, rationalities behind the privatisation of immigration detention analysed through the lenses of Foucauldian concept of governmentality reveal an alternative explanation. In what follows I will analyse rationalities behind privatisation as constituting a measure of the technologies of security. 

According to Michel Foucault the concept of governmentality should be understood as a conduct of conduct, an attempt to shape the actions of others, control and regulate them and direct them towards specific ends.[footnoteRef:35] Because the liberal government is only able to operate through free individuals,[footnoteRef:36] its main purpose is to produce and enhance this freedom.[footnoteRef:37] Therefore freedom is not a natural result of liberal policies but a product of governmental power. Production of freedom requires balancing of interests of governors and the governed which is conducted through establishment of various forms of obligations, control and coercion. According to Foucault “control is no longer just the necessary counterweight to freedom, but it becomes its mainspring”.[footnoteRef:38] Those mechanisms guaranteeing production of freedom, which Foucault calls security,[footnoteRef:39] constitute an essential technology of the liberal art of government.[footnoteRef:40] The main implication of this technology is however not the relation between freedom and security but the existence of danger. For Foucault danger, experienced by individuals in many situations of their life is a stimulus which constitutes “one of the major implications of liberalism”.[footnoteRef:41] In consequence, in addition to production of freedom those mechanisms of security are also occupied with the need to produce danger.[footnoteRef:42] Therefore the neo-liberal governmentality is based on the mutual reinforcement of freedom, security and danger. [35:  M. Dean M, Governmentality, power and rule in modern society, Sage Publications, Los Angeles 2008, pp. 11, 198]  [36:  Ibid., p. 199]  [37:  M. Foucault, The birth of biopolitics, lectures at the College de France 1978-1979, Palgrave Macmillan, Hampshire 2008, p. 65]  [38:  M. Foucault, The birth…op.cit., p. 67]  [39:  2008: 65]  [40:  M. Foucault, Security, Territory, Population, lectures at the College de France, Palgrave Macmillan, Hampshire 2009, p. 108]  [41:  M. Foucault, The birth…op.cit., p. 66]  [42:  Ibid, p. 67] 


These mechanisms of security and production of danger are clearly visible in practices of immigration management. Migration has been identified as a security threat in relation to various social fields, including national or state security (protection of borders and the right of a state to determine who has a right to enter and remain on its territory); security (crime and policing in the context of crimes committed by foreigners); welfare and social security of the citizens and abuse of national welfare systems by immigrants; and security related to national identity and perception of foreigners as those who constitute a threat to the values of the nation.[footnoteRef:43] In consequence, security of EU citizens has been clearly juxtaposed with a threat coming from immigrants in the various legal and policy documents adopted in the European Union. For instance, the main aim of the Stockholm Programme (adopted in December 2009 in order to set the priorities for the Area of Freedom, Security and Justice for years 2010-2014) was to ensure the respect for fundamental freedoms and integrity of citizens of the EU and at the same time guarantee their security.[footnoteRef:44] This focus on the security of the European Union and the need to protect external borders continued in later policy documents focusing explicitly on migration, such as the European Agenda on Migration adopted in the result of the so called migration and refugee crisis in the European Union.[footnoteRef:45] [43:  E. Guild, Security and migration in the 21st century. Polity, Cambridge 2009, p. 7-8]  [44:  Council of the European Union, The Stockholm Programme – An open and secure Europe serving and protecting the citizens, OJ C 115, May 4, 2010 p. 3]  [45:  Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions, A European Agenda on Migration, COM(2015) 240 final ] 


Various measures adopted in the European Union with the aim to guarantee freedom through security resulted in creating the perception of immigrants as constituting a threat to security (national, public, economic etc) of Member States.[footnoteRef:46] It is enough to mention in particular measures aiming to prevent irregular immigrants from entering the common territory such as various border policies including operational activities of border agency Frontex or surveillance and proliferation of various databases with the aim of the use of data of immigrants contained there for purposes of criminal investigations. Other practices include for instance building walls like the one in Evros by individual Member-states or outsourcing refugee and migration management outside the European Union as exemplified by the EU-Turkey Agreement signed in 2016. Also measures aiming to effectively expel irregular migrants through the use of prolonged detention or the use of migration detention as a tool to fight international terrorism, contribute to this perception.[footnoteRef:47]  [46:  See also J. Huysmans, The politics of insecurity: fear, migration and asylum in the EU. Routledge, London 2008.]  [47:  M. Kmak, Between citizen and bogus asylum seeker: management of migration in the EU through the technology of morality, “Social Identities” 2015, vol. 21, no. 4, p. 395-409.] 


Meaning of privatisation

Privatisation of immigration detention institutions corresponds well with those developments and constitutes an element of the governmental form of power and technology of security through freedom, security and fear, developed by Foucault. These developments are linked with Foucault’s understanding of the political economy as being a major element of the liberal art of government. This reference is very important as it shows that liberalism (or currently neo-liberalism) does not mean a separation of the state and the market but rather that it is based on economic calculations[footnoteRef:48] the aim of which is distinguish those governmental actions which are useful from the harmful ones.[footnoteRef:49] Having economic criteria as its main points of reference, political economy cannot be reduced only to the centralized mechanisms of control and supervision. Mechanisms of security applied within liberal governmentality can traverse between public and private spheres blurring the distinction between them. Therefore, even though security is being more and more produced by private actions and in consequence it becomes disconnected from the state, this change does not mean reduction of centralized measures but rather their reorganisation in accordance with the economic criteria.[footnoteRef:50] As we can see, security becomes more and more subjected to market rules and offered as a service often available only to those with sufficient resources to purchase it.[footnoteRef:51] Privatisation of immigration detention constitutes an example of this phenomenon, where detention is commodified and outsourced to private contractors on the basis of economic calculation. It does not mean however that control over immigration is disconnected from the state but rather it denotes a shift in the way of managing migration where the state is present but its participation is more diffused, as has been pointed out in the Global Detention Project’s report mentioned above.[footnoteRef:52] On the other hand, this phenomenon does not affect the mechanisms of state control over immigration as in parallel to privatisation we can observe increase of control mechanisms such as border policies, surveillance or detention. [48:  T. Lemke, Foucault…op.cit., p. 84]  [49:  Ibid, p. 41]  [50:  Ibid, p. 51]  [51:  Ibid.]  [52:  M. Flynn, C. Cannon, The privatisation… op.cit., p. 18] 


Privatisation also signifies a shift towards securitisation of technologies of security which are themselves being subjected to economic management and calculation. Here economic government has been exchanged by the “government of governmental mechanisms” interested more in increasing competitiveness end efficiency of individuals and institutions in various sectors of governance.[footnoteRef:53] Therefore outsourcing certain technologies to private actors may be motivated by a vision of political or economic gains. And indeed as we can see from the analysis above, what is important in case of privatisation of immigration detention is burden-sharing, cost-effectiveness, flexibility and professionalism. National authorities by contracting operation of detention centres to private actors aim to gain more effective tools in coping with mass influxes of immigrants, limiting costs of managing migration policies and as has been claimed[footnoteRef:54] also outsourcing of accountability for human rights violations. In other words, authorities do not lose their capacity to control migration but instead focus on finding new channels and mechanisms of control which would correspond to particular needs or aims.[footnoteRef:55] An interesting example of those tendencies can be found in the USA where running detention facilities has been outsourced by migration authorities to both private contractors and local authorities. According to available statistics, over 50% of all foreign non-criminal detainees are placed in state and local government facilities. Even though run by the county or state administration, those jails operate on the basis of the same economic principles as the private contractors, focusing primarily on achieving the highest possible income by keeping beds occupied and limiting expenditures on basic services. The consequence of this shift is the contribution to the income of the counties which are able to pay their debts and reduce local taxation. For instance, according to Welsh thanks to operation of Immigration and Naturalisation Services [now ICE] jail, York County was able to maintain the lowest property tax rate in the state and did not require raising taxes in several years.[footnoteRef:56] As we can see, also in this case privatisation did not result in depriving state of its monopoly of the use of force but rather shifted the enforcement of control over immigration from federal to local authorities.  [53:  M. Dean M, Governmentality…, op.cit., p. 195]  [54:  M. Flynn, C. Cannon, The privatisation… op.cit.]  [55:  G. Menz, Neo-liberalism…op.cit., p. 118]  [56:  M. Welsh, Detained: Immigration laws and the expanding I.N.S. jail complex, Temple University Press, Philadelphia:  2002, p. 168] 


Conclusions

[bookmark: _GoBack]As this paper has shown, privatisation of immigration detention constitutes yet another measure of technologies of security which does not imply abdication of state sovereignty. On the contrary, recent developments in migration policies point to the intensification of control and security mechanisms. Privatisation rather means commodification of mechanisms of security in accordance with the economic calculations, the aim of which is to allow states to achieve various economic and political aims such as improvement of legitimacy and accountability and limiting of expenses, or even, as in case of the York County, outsourcing financial security to irregular immigrants. The effectiveness of privatisation in achieving those aims remains disputed and despite widespread evidence that privatisation in many instances generate harmful effects to immigrants, there are little or no signs of the efforts to abandon those practices. On the contrary we can observe the tendency to continue or to increase the use of private detention facilities. 
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